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Uttiteii States (Enrol of Appeals 

For the District of Columbia Circuit 
No. 12,209 


Anna May Beck, et al., Appellants, 

v. 

The Washington, Virginia and Maryland Coach 
Company, Inc., a corporation, Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal from a judgment of the United States 
District Court for the District of Columbia entered Janu¬ 
ary 29, 1954 on a directed verdict in a personal injury 
action at the close of plaintiffs’ (appellants’) case. 

Notice of Appeal was filed February IS, 1954. Jurisdic¬ 
tion of this appeal is granted by 28 U. S. C. 1291. 

STATEMENT OF CASE 

On Saturday afternoon, July 22, 1950, on a crowded two 
lane westbound highway (Lee Boulevard), in Arlington, 
Virginia, (App. 13A, 20A, 47A-48A)* a large westbound 

* References to the Joint Appendix will be made as follows: 
“(App. —)” 
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bus of defendant stopped suddenly (App. 39A, 42A) 
beside a bus stop, but instead of pulling over onto the 
shoulder of the road, it stopped directly with all four 
wheels on the paved portion of the highway, completely 
blocking the moving traffic on the inner lane of the two 
lanes (App. 14A, 15A, 39A, 41 A). This action of the bus 
driver was in direct violation of Section 46-257 of the 
Motor Vehicle Laws of Virginia, which provides that “Xo 
truck or bus, or part thereof, shall be stopped on the 
traveled portion of any highway for the purpose of taking 
on or discharging cargo or passengers, unless the operator 
cannot leave the traveled portion of the highway with 
safety” (App. 58A). There was no evidence that the bus 
driver could not leave the highway with safety, and, in 
fact, the evidence showed that there was a shoulder be¬ 
side the highway at that point where the bus stop was 
located which was not less than 3 or 4 feet (App. 14A), 
perhaps 4 to 5 feet (App. 44A). or as much as 10 feet of 
shoulder on which the bus could have stopped (App. 53A). 
As indicated below, if the bus had turned onto the 
shoulder only about 3 or 4 feet, the accident could have 
been avoided (App. 30A). In addition to violating the 
traffic regulation requiring the bus to pull onto the 
shoulder, a reasonable inference from the evidence is that- 
the bus operator also violated Section 46-233 and Section 
46-234 of the Motor Vehicle Laws of Virginia, also ad¬ 
mitted in evidence by the Court, requiring motorists to 
give a continuous signal of their intention to stop at least 
50 feet before stopping or slowing down (App. 15A, 58A). 

This sudden action of the bus, in clear violation of the 
above two regulations, caused a car immediately follow¬ 
ing the bus to swerve around it “quite quickly”, and it 
“just missed the bus” in its swerve around it to the outer 
lane (App. 14A, 15A, 23A). This car had no opportunity 
to .give any warning to other cars in the rear of the fact 


tliat the bus had stopped in the traveling lane (App. 15A, 
16A, 30A). 

The car immediately behind the car which just missed 
striking the bus was occupied by the plaintiffs; Xenia 
Beck, who was driving, and her sister, Anna Mae, the 
owner, who was a passenger in the front seat (App. 12A- 
13A, 47A). Their car, which had been traveling in a 
normal manner in the stream of cars in the inside lane 
going west (App. 19A), was traveling at about 20-25 
miles per hour (App. 19A, 47A), which was 10 miles per 
hour less than the speed limit on the highway at the time 
(App. 15A), and was a reasonable distance of two and 
one half car lengths, or 30-35 feet (or as much as 45 feet 
(App. 22A)) behind the intervening car (App. 15A); it 
was ample distance for Xenia Beck to have stopped her 
car if the intervening car had stopped (App. 29A-30A). 

Xenia was paying attention to her driving, was not par¬ 
ticipating in the conversation between her sister and the 
passenger in the back seat (App. 13A-14A, 15A, 26A) and 
was particularly watching the car ahead of her (App. 23A, 
25A, 26A); but she did not recall noticing the bus in the 
line of cars ahead of her until the forward car suddenly cut 
around it (App. 26A). When this occurred, and the bus 
suddenly appeared in front of her, her first impression 
was that the bus was moving because its rear stop lights 
were not on and it was directly in front of her in the 
moving lane of traffic (App. 14A-15A, 23A, 27A). (The 
action of the intervening car was also consistent with a 
driver who intended to pass a moving bus, and may have 
contributed to her impression that the bus was moving.) 
In the split second that it took her to realize that the bus 
was stopped (3/4 second, normal reaction time, during 
which, at 25 miles per hour, a car travels about 28 feet) 
her car was then only about 10-20 feet (she estimated 
about 20 feet (App. 2*6A)) from the stopped bus and it 
was literally impossible for her to avoid it, even though 
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she slammed on her brakes and cut her wheel to the left, 
causing the right front of her car to strike the left rear 
of the bus (App. 14A, 16A-17A, 23A-26A, 36A, 40A, 43A). 
Of course, she had no warning and no reason to expect 
that the bus w’ould be stopped on the traveled part of the 
highway in violation of the regulation (App. 16A, 30A), 
and in the little time she had to act in this emergency, she 
realized that if she swung completely around the bus she 
might lose control of the car and become involved in an 
even more serious accident (App. 17A, 25A). 

Other pertinent testimony at the trial concerned the 
question of imputed negligence, and whether the con¬ 
tributory negligence of the driver Xenia Beck, if any, 
could be imputed to her sister, the plaintiff, Anna Mae 
Beck. On this issue, Xenia Beck testified that Anna Mae 
■was the titled owner of the car, and that at the time of 
the accident Anna Mae was in the front seat, but was 
turned around to talk with the other passenger, Mrs. 
Gavin, who was in the rear seat (App. 13A-14A, 16A). 
Anna Mae corroborated the above and staied that she had 
purchased the car in 1937 (App. 4SA), and that since 194S 
when she had had an eye operation for a detached retina, 
her sister Xenia had done about 95% of the driving of 
the car (App. 49A), and further, that Xenia did the driv¬ 
ing "whenever they were out together (App. 49A). This 
testimony followed (App. 49A-50A): 

“Q. Did you ever exercise any control over her 
operation of the car? 

A. I never did. 

Q. Did you feel that you had any right to tell her 
how T to drive, or where? 

A. No, because I thought she knew’. 

• • # • 

Q. What wras your answ’er, that you felt that you 
did not? 

A. I didn’t exercise any control over any of her 
driving. 
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Q. Did you feel tliat you had any right to? 

A. No, because I felt that she was just as much 
entitled to drive there as I was. 

Q. Did you ever have any occasion to control the 
operation of the car during the 95% of the times that 
she did the driving? 

A. No, I didn’t. 

On cross examination, Anna Mae testified that there 
was only one set of keys for the car, and that, from force 
of habit, she kept the key, but that Xenia always had 
access to the key whenever she wanted it (App. 51 A). 

Anna Mae further stated: 

. . I never in any way tried to control the keys. 

Q. In this particular instance did you give her the 
key just before you got in the car, or after unlocking 
the car? 

A. After I opened the door, I got in and I placed 
the key, as I always did, in the lock. 

Q. And then was it your practice when you were 
through using the car, to park it and then you would 
lock it and take the key? 

A. That was a matter of habit. 

• • • * 

Redirect Examination 

Q. Miss Beck, was the fact that you kept the key 
any intention on your part to retain control over the 
car as against Xenia? 

A. Absolutely not. 

Q. Was it a matter of habit as you stated? 

A. It was just a matter of habit. Someone had 
to keep the key.” 

At the conclusion of all the testimony on plaintiffs’ 
case, references to which appear above from the testimony 
of the two plaintiffs, their brother, a passenger on the bus, 
a police officer, and a member of the Virginia Department 
of Highways, and after admission into evidence of the 
pertinent traffic regulations, the Trial Court stated that, 
notwithstanding its obligation “to place upon the plain- 
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tiffs’ testimony the most favorable interpretation pos¬ 
sible” ... I still feel the plaintiffs have failed to main¬ 
tain their burden of proof in establishing negligence of 
the defendant as the proximate cause of this accident. I 
further believe, from the testimony before the Court at 
the present time, that the Court is required to find that 
the operator of the car was guilty of negligence as a 
matter of law, and that this negligence was the proximate 
cause of the accident in question. It is the Court’s further 
unfortunate responsibility to have to conclude from the 
testimony that the negligence of the car (sic) is imput¬ 
able to the owner of the car upon the basis of the evi¬ 
dence in this case, with the result that the Court believes 
it is required to grant the motion for directed verdict” 
(App. 59A). These legal conclusions from the above 
evidence were analyzed by the Court in its enlightening 
comments to the jury as follows: 

A. With Respect to Primary Negligence 

“In this case the driver of the car testified very 
honestly that she hadn’t seen the bus ahead of her, 
that she did not see the bus until the bus was stopped. 
Now this means there is no testimony that the bus 
was brought to a sudden stop; there is nothing to 
show* the Court or show* you that the driver didn’t 
make a proper signal, that he didn’t signal that he 
was going to stop, and that the signal didn’t exist for 
sometime” (App. 60A). 

This, notwithstanding the fact that the bus passenger 
testified that the impact occurred in “probably a minute 
or a second . . . very close to the time after he stopped ’, 
and the bus door vras not yet open (App. 42A), and the 
passengers had not yet started to alight (App. 39A), and 
notwithstanding that the car between plaintiff’s and the 
bus had to swerve suddenly around it, “quite quickly” and 
he came “rather close” to the left rear of the bus and 
“just missed the bus” (App. 15A). Giving plaintiffs the 
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benefit of all favorable inferences as the Court was re¬ 
quired to do, it seems strange to conclude that these gyra¬ 
tions of the other car would have occurred if the bus 
operator had given a continuous signal for at least 50 
feet of his intention to slow down or stop (App. 58A). 

The Court went on to say: 

“I don’t want you to get the impression that merely 
because one car strikes another from behind, that the 
car following might not sometimes be entitled to re¬ 
cover damages, and so on, but in order to do that 
under the Virginia Laws that the Court thinks is 
applicable, there has to be some testimony that the 
bus came to a quick stop. Unfortunately for the 
plaintiffs in this case, they cannot testify to that fact” 
(App. 60A). 

In other words, a clear violation of a traffic law requir¬ 
ing busses not to stop on the traveled portion of a high¬ 
way, which was designed to prevent just such accidents 
as this, is not enough—there must also be testimony that 
such bus made a quick stop, in order for the violation of 
this law to be the proximate cause of any rear end colli¬ 
sion . 

The Court then said: 

“There is no testimony that the Court can consider 
substantial testimony, that there was a wide area 
upon which the bus could turn off. The plaintiff 
Xenia Beck testified that there was a space three or 
four feet approximately. The Court can’t say that 
the bus driver was negligent in that if he had been 
over on that three or four feet the accident would not 
have happened” (App. 60A). 

First of all, the plaintiff said that if the bus had been 

over three or four feet the accident would not have hap¬ 
pened (App. 30A), and it was a fact which the jury had 
a right to believe—certainly to consider. There was no 
testimony to the contrary. After all, this was a jury ac¬ 
tion, and the point is not that "the Court can't say the bvs 
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driver was negligent”, but whether the Court can sag as a 
matter of law that he was not. 

B. With Respect to Contributory Negligence 

The Court said: 

“Secondly, the Court must conclude from the testi¬ 
mony of the plaintiff, Xenia Beck, that in driving 
upon the highway, with other traffic, she was follow¬ 
ing a bus which under normal driving conditions 
should have been in complete view of her” (App. 61 A) 

The Court therefore ruled as a matter of law that a bus 
must be in full view of the operator of a car following 
two cars to the rear. Aside from the fact that it would 
be a physical impossibility to have the bus “in full view”, 
does it also follow as a matter of law that a motorist two 
cars to the rear must also see the bus begin to slow down 
or come to a stop? How many cars on a crowded high¬ 
way must a motorist keep in view, as a matter of law? 

The Court also said: 

“Xenia Beck frankly admits that she made a mis¬ 
take initially. She thought the bus was still moving.” 

Was this a “mistake?” And is “mistake” equivalent to 
negligence? Could not the jury say that it was a normal 
impression under the circumstances? 

C. With Respect to Imputed Negligence 

The Court concluded that because Xenia always drove 
the car since Anna Mae’s eye operation, and because 
Mrs. Gavin, the passenger, worked in Anna Mae’s office 
(App. 50A), and her husband had written to Anna Mae, 
rather than Xenia, about going out to Falls Church to 
pick up Mrs. Gavin’s mother-in-law (App. 13A, 51A-52A), 
therefore, as a matter of law, Xenia was acting as Anna 
Mae’s agent in the operation of the car that day. What 
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had this to do with the “legal right to direct the opera¬ 
tion of the car” which the Court concluded the above testi¬ 
mony conclusively showed (App. 60A)! 

Therefore, for the above reasons, the Court directed a 
verdict and took this case away from the jury, ruling, as 
indicated above, on all three of the vital factors of negli- 
gence, contributory negligence, and agency as a matter of 
law, in a case which, as the Court several times remarked, 
involved “terrible injuries and a lot of pain” (App. GOA) 
and “painful, crippling and expensive injuries” (App. 
62A) to two ladies in their seventies who have each been 
employed by the Government for over 24 vears (App. 
12A, 47A). 

From that ruling, this appeal is taken (App. 11A-12A). 

STATUTES INVOLVED 

Code of Virginia (1950) 

“Section 46-233. Every driver who intends to start, 
stop, turn or partly turn from a direct line, shall first 
see that such movement can be made in safety, and when¬ 
ever the operation of any other vehicle may be affected 
by such movement, shall give a signal as required in Sec¬ 
tion 46-234, 235 or 237, plainly visible to the driver of 
such other vehicle of his intention to make such move¬ 
ment.” 

“Section 46-234. The signal required in the preceding 
section shall be given by means of the hand and arm, or 
by some mechanical or electrical device approved by the 
Superintendent, in the manner herein specified. When¬ 
ever the signal is given by means of the hand and arm, the 
driver shall indicate his intention to start, stop, turn or 
■partly turn bv extending the hand and arm from and 
beyond the left side of the vehicle in the manner follow- 
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“3. For slowing down or to stop, the arm shall be 
extended downward. Such signals shall be given con¬ 
tinuously for a distance of at least 50 feet before 
slowing down, stopping, turning, partly turning, or 
materially altering the course of the vehicle.” 

“Section 46-257. Xo truck or bus, or part thereof, 
shall be stopped on the traveled portion of any highway 
for the purpose of taking on or discharging cargo or pas¬ 
sengers, unless the operator cannot leave the traveled 
portion of the highway with safety.” 

STATEMENT OF POINTS 

1. The Court erred in directing a verdict on the 
ground that defendant's operator was not negligent, when 
the evidence showed that he violated three traffic laws 
which proximately caused the accident. 

2. The Court erred in directing a verdict on the 
ground that plaintiff driver was guilty of contributory 
negligence when the evidence showed that she did every¬ 
thing that would have been done by a reasonable person 
in the circumstances. 

3. The Court erred in refusing to follow the law of 
the case established by a previous ruling of another Dis¬ 
trict Judge holding, in effect, that the issue of plaintiff’s 
contributory negligence was a question for the jury. 

4. The Court erred in directing a verdict on the 
ground that the negligence of plaintiff driver was imput¬ 
able to plaintiff passenger when there was literally no 
evidence that the passenger had any control, or exercised 
any control over the operation of the car. 

5. The Court erred in excluding from the evidence 
photographs which would have settled a vital issue in the 
case as to the width of the roadway shoulder, especiallv 
when the directed verdict was predicated on the alleged 
absence of substantial evidence on this point. 
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SUMMARY OF ARGUMENT 

On the evidence presented, defendant’s bus operator 
admittedly violated the Virginia traffic law requiring 
busses to stop on the shoulder of the highway instead of 
on the traveled portion thereof. In addition, a strong in¬ 
ference from the evidence is that the bus operator also 
violated other traffic laws requiring that a signal of his 
intention to slow down or stop be given continuously for 
50 feet. These violations were each the proximate cause 
of this accident since the accident would not have oc¬ 
curred if defendant’s operator had abided by the regula¬ 
tions. The conditions of traffic on the day of the accident 
resulted in an extremely hazardous situation to following 
vehicles because of the bus operator’s negligence. The 
plaintiff, Xenia Beck, the operator of the car, was unable 
to observe what the bus was doing since she was traveling 
two cars to the rear, and although she was exercising 
proper attention to her driving, when the intervening car 
was suddenly required to swerve sharply around the bus, 
she assumed the bus was still moving since it had no 
right to be stopped blocking traffic in the inside lane and 
since its rear lights were not on. In the fraction of a 
second which it took her to realize the bus was stopped 
she was then too close to the bus to avoid it, although 
she did everything a reasonable person would have done 
in this sudden emergency. The Trial Court found her 
guilty of contributory negligence although another Judge 
of the District Court, presented with the same facts on a 
Motion for Summary Judgment held, in effect, that a 
jury question was presented. The Trial Court erred also 
in holding that the negligence of the driver, Xenia Beck, 
could be imputed to her sister, the plaintiff, Anna Mae 
Beck, the owner of the car, who was a passenger in it at 
the time of the accident, since there was literally no evi¬ 
dence whatever to show that Anna Mae had any right of 
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control over the operation of the car, or that she ever 
exercised any such control. 

The Trial Court further erred in excluding from the 
evidence photographs taken 4 months after the accident, 
which would have settled a vital point in the case as to 
the width of the shoulder of the road at the point of the 
accident, even though a witness who visited the scene the 
day after the accident occurred, testified that the condi¬ 
tion shown by the photographs was exactly the same as 
he observed it the day after the accident. 

ARGUMENT 

I 

Defendant’s Operator Was Negligent, and His Negligence 
Was Clearly the Proximate Cause of the Accident. 

There is no question but that defendant’s bus opera¬ 
tor was negligent as a matter of law. He stopped his bus 
on a crowded highway with all four wheels on the paved 
part of the road, completely blocking the inside lane of 
the two westbound lanes of traffic (App. 14A, 15A, 39A, 
41A). In doing so, he violated Section 46-257 of the Motor 
Vehicle Laws of Virginia (App. 5SA). The only exception 
permitted by the statute is when “the operator cannot 
leave the traveled portion with safety”, and there was 
literally no evidence that he could not—the evidence 
showed that there was a shoulder on which he could have 
stopped his bus which was between 3 and 10 feet wkln 
(App. 14A, 44A, 53A). Tf the bus had been only three 
feet off the road the accident would have been avoided 
(App. 30A). In Virginia, violation of the statute is negli¬ 
gence per se {Hubbard v. Murray, 173 Va. 448, 3 S.E. 
(2d) 397). 
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Tlie only remaining question is whether this negligence 
was the proximate cause of the accident. On this ques¬ 
tion, as far as can be determined from the Court’s com¬ 
ments (App. GOA), the Court felt that, unless a motor 
vehicle makes a sudden stop on a highway without giving 
a proper signal, the violation of the statute requiring 
vehicles to stop on the shoulder cannot be the proximate 
cause of any accident. There is no law to this effect. In 
fact, the following Virginia cases allow recovery when the 
forward vehicle was on the highway for a considerable 
time. Moore v. Virginia Transit Co., 1S8 Va. 493 50 S.E. 
(2d) 2G8; Harris Motor Lines v. Green, 184 Va. 9S4, 37 
S.E. (2d) 4. 

In the circumstances of this case, it is difficult to im¬ 
agine that the stopping of the bus in the traveling lane 
of the highway was not the proximate cause of this acci¬ 
dent. This is not a case of the driver in the rear having 
several minutes, or four or five hundred feet in which to 
observe that the bus was stopped ( Hubbard v. Murray, 
supra), or 1000 feet ( Perdnc v. Patrick, 182 \a. 398, 29 
S.E. (2d) 371), in which event the negligence of the driver 
in the rear might be an intervening cause. It is a case 
where Miss Beck had only a few seconds to observe the 
bus after it stopped—when the intervening car pulled 
around and permitted her to observe it. Miss Beck said 
she could have avoided it in her own quick swerve if it 
had only been on the shoulder about three or four feet 
(App. 30A). Certainly, the jury should have the right 
to consider whether the bus’ stop on the highway proxi- 
mately caused the accident. In the case of Cram v. Evel- 
off, 127 F.(2d) 486, where defendant’s car stopped on the 
highway when plaintiff’s car was still 100 feet to the rear, 
the Court said: 

“We think, too, that the evidence was such as to 
show a casual connection between defendant s negli¬ 
gence and the injury to plaintiff. That was clearl\ a 
question of fact for the jury’s decision.” 
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The evidence here also permitted a strong inference that 
the bus operator also violated Secs. 46-233 and 46-234 of 
the Motor Vehicle Laws (14A-15A, 39A, 41A-42A, 57 A- 
5SA) which, if so, was certainly a proximate cause of this 
accident. Even the Trial Court indicated that this would 
have been sufficient (App. 60A-61A). 

II 

Plaintiff, Xenia Beck, Was Not Contributorily Negligent 

as a Matter of Law. 

A. No Contributory Negligence Was Shown By the 

Evidence. 

The evidence showed that the intervening car and the 
plaintiff’s car were each traveling in the inside lane at 
about the same speed prior to the accident—20-25 miles 
per hour—and that plaintiff’s car was approximately 30- 
35 feet behind the intervening car (App. 15A), or as much 
as 45 feet (App. 22A), and that when the intervening car 
swerved around the bus, plaintiff saw the bus for the first 
time and rightfully assumed that it was moving since it 
had no right to be stopped on the highway and since its 
rear lights were not on (App. 14A-15A, 23A, 27A). (See 
Mandro v. Vibbert, 170 F.(2d) 540; Peigh v. B <& 0 Ry. 
Co. It took plaintiff at least 3/4 of a second to determine 
that the bus was stopped, and in that time, at 25 miles 
per hour, her car had closed the distance to the bus by 
at least 28 feet. This left her only about 10-20 feet to 
avoid the bus, which, of course, was almost impossible. 
The trial court thought that plaintiff’s impression that 
the bus was moving was a “mistake” and was equivalent 
to convicting herself of contributory negligence as a 
matter of law. But this is not so. 

Tn the case of Fleenor v. Rawley (Supreme Court of 
Minnesota) 198 Minn. 163, 269 N.W. 370, defendant’s car 
was stopped on a highway in violation of the statute. 
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Plaintiff saw defendant’s car when he was GOO feet be¬ 
hind it, and he said he did not realize that it was stopped 
until he was only 50 feet from it, and it was then too 
late to avoid the collision. The Court allowed recovery. 

In the case of Cram v. Eveloff, 127 F.(2d) 486, a rear 
end collision occurred in the middle of the day between 
a car operated by plaintiff’s son and defendant’s car, 
which was in the front. Plaintiff’s son testified that the 
cars were about 100 feet apart and he was looking straight 
down the highway when he suddenly noticed that the dis¬ 
tance between the two cars was shortening, but, by the 
time that he realized this and put his brakes on, the cars 
were only 40 feet apart. 

The Court, speaking through Judge Gardner, said: 

“Defendant’s slowing down would not necessarily 
be immediately perceptible. . . . The plaintiff could 
not be charged with contributory negligence for fail¬ 
ing to anticipate negligence on the part of defend¬ 
ant. . . . Plaintiff’s driver was suddenly confronted 
with a perilous situation through the negligence of 
defendant. In such circumstances, he could not be 
strictly held to do the wfisest possible thing, nor was 
he required to possess or exercise infallible judg¬ 
ment.” 

In the case of Jaggers v. Southeastern Greyhound Lines , 
12G F.(2d) 762, 765-766 the Court said: 

“Leftwieh’s testimony was, that as he reached the 
top of the hill north of Franklin and as his lights 
leveled out down the hill, he observed a number of 
lights about 200 feet away which appeared to be on a 
bus or truck, but which, '** * * gave the appearance 
of moving along the road. It was a second or tw r o 
before I realized the lights were standing still. I 
thought it was moving along about the same speed I 
was/ He testified further, that ‘* * * the lights were 
very deceptive;’ that he realized they were on a ve¬ 
hicle of some kind, but they were so deceptive he 
didn’t know’ what they were on; that a second or so 


16 


later when lie realized the vehicle was parked on the 
highway and not moving, he was within 50 or 60 
feet of it, that he applied the brakes and swerved to 
the left and tried to avoid it, but struck the bus with 
the right-hand side of his car, the first contact being 
about even with the front wheel or fender on the 
right-hand side of * * * car. He remembered nothing 
after that. 

• • • • 

“The evidence as to how far the bus could have 
been seen by the driver of a car approaching from 
the rear is somewhat conflicting; but we are not con¬ 
cerned here with such conflicts. We must adopt that 
view most favorable to appellant and we cannot say, 
as a matter of law, that it was not negligence to stop 
the bus, at night, with its left side extending 5 3/4 
feet on to the asphalt or main traveled portion of 
the highway at a point where it could not be de¬ 
termined, by the driver of a car approaching from 
the rear until he was within 50 or 60 feet of it, 
whether the bus had stopped or was moving, and 
especially when the bus driver might have anticipated 
that cars might approach from the rear at a speed 
of 50 or 60 miles an hour. 

“We cannot agree, as a matter of law, that the 
negligence of Leftwich was the sole, proximate cause 
of the accident. ” 

(See also: Anderson v. Kist, 229 Iowa 462, 294 
N.W. 726) 

Nor can defendant here properly say that merely be¬ 
cause the intervening car was able to avoid the bus, 
plaintiff should also have done so. But this is what the 
Trial Court here said: 

“The car ahead of her (plaintiff), whatever the 
signal was, whatever happened, had sufficient notice 
to swing out and swing around the bus, and the Court 
must conclude that this plaintiff, the driver of the 
car, was guilty of negligence herself, of what is de¬ 
scribed in the law as negligence as a matter of law” 
(App. 61 A). 
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The Trial Court was plainly wrong. How can an oper¬ 
ator of a car two cars to the rear of a bus see what the 
bus is doing as well as can the operator of the car just 
behind the bus? A motorist in traffic today has a difficult 
enough time to observe conditions in front and on the 
side, and even in the rear, much less being required to 
see what is happening through the windshield of another 
car. Obviously, the legal conclusion of the Trial Court 
here does not abide with common sense or with common 
experience. 

In the case of Car and General Insurance Corporation 
v. Cheshire, 159 F.(2d) 985, there was a rear-end collision 
between plaintiff’s car and defendant’s truck which was 
stopped and blocking the highway for approximately .5 
minutes before the accident. Defendant argued that an¬ 
other car had passed safely before plaintiff’s car ap¬ 
proached. As to this, the Court said: 

“Neither may appellant escape liability for the 
negligence of its assured by pointing out that another 
vehicle did discover the deceptive obstruction in the 
road in time to drive off the road and go around it. 
In circumstances of sudden peril, two drivers may not 
act alike in facing an emergency. The law does not 
require that all people act alike in situations of sudden 
peril; all that is required is that a person make a 
choice or take such action as a person of ordinarv 
prudence placed in such a position might make. 5 
Am. Jur., Automobiles, Sec. 171; Blashfield’s Cyclo¬ 
pedia of Automobile Law, Sec. 668; Stafford v. Nel¬ 
son Bros., 130 So. 234.” 

In this case, except for the quotations given above, the 
trial judge did not specifically rule on how the plaintiff, 
Xenia Beck, was negligent. Since the evidence did not 
show that she was speeding beyond the speed limit, or 
even exceeding a reasonable speed under the circum¬ 
stances, the Court must have held that she was following 
the forward car too closely or that she was not keeping 
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a proper lookout. Neither of these violations, however, 
were shown by the evidence. Xenia testified that she was 
paying attention to her driving and watching the car in 
front (App. 13A-15A, 23A, 25A, 26A) and further, that 
she was a sufficient distance behind the car in front of 
her to have stopped if that car had stopped, or if other¬ 
wise necessary (App. 29A), and also she could have 
stopped on first observing the bus if she had known it was 
moving (App. 30A). In this situation, the case is like 
that of Mandro v. Vibbert, 170 F.(2d) 540, 543, where 
Judge Dobie, speaking for the 4th Circuit Court said: 

“The trial judge ruled that Mandro had been con- 
tributorily negligent, without finding specifically 
whether he followed at an unsafe distance or whether 
he failed to keep proper watch. The reasoning of the 
court seemed to be that Mandro must necessarily have 
been negligent in one or the other of these respects 
since, otherwise, the accident would not have occurred. 
This is not at all a necessary conclusion and we are 
not prepared to sustain the directed verdict, placed 
as it is upon this “either-or” basis. It is true that 
there is language in a recent Virginia case, Richmond 
Coca-Cola Bottling Works v. Andrews, supra 173 Va. 
240, at page 249, 3 S.E. 2d 419, at page 423, which 
seems to sustain the reasoning of the judge below. 
However, the facts in that case demanded a finding, 
as a matter of law, that the following driver was not 
keeping a proper watch. We prefer to treat the 
Andrews case as resting upon a consideration of the 
particular facts involved rather than as establishing 
a rule of law which would preclude recoverv by the 
following driver in virtually all cases of this type 
and would render impotent the Virginia statute cre¬ 
ating the duty to give hand signals.” 

S ee a lso Southern Fruit Distributors v. Fulmer, 407 
FJ2d) 450. Cardell v. Tennessee Electric Power Company, 
79 F.(2d) 934. 
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B. The Trial Court Erred m Refusing to Follow 
The Law of the Case 

After taking the deposition of plaintiffs, defendant here 
filed a Motion for Summary Judgment and an exhaustive 
Memorandum of Points and Authorities on the ground 
that plaintiff, Xenia Beck, was guilty of contributory 
negligence as a matter of law. After consideration of 
defendant’s motion, and authorities, and plaintiff’s writ¬ 
ten opposition thereto, and after oral argument thereon, 
Judge Holtzoff of the District Court denied defendant’s 
motion, holding, in effect, that the contributory negli¬ 
gence of Xenia Beck, if any, was a question for the jury 
(App. 10A). 

Xenia Beck’s testimony at the trial was substantially 
the same as on her deposition, and if anything, was more 
beneficial to her in showing her absence of contributory 
negligence. Furthermore, her testimony was bolstered by 
that of the passenger on the bus who showed that the bus 
had stopped just before the collision occurred, that the 
impact came “a minute or a second” later and the bus 
door had not yet been opened for passengers to alight 
(App. 39A, 42A). 

Notwithstanding this prior ruling on the very same 
question, with testimony not even as beneficial to plain¬ 
tiff as at the trial, Judge Tamm, the Trial Judge, held 
that plaintiff was contributorily negligent as a matter of 
law. 

In the leading case of Commercial Union of America v. 
Anglo-South American Bamk, 10 F (2d) 937, the Court 
said: 

“Judges of co-ordinate jurisdiction, sitting in the 
same court and in the same case, should not overrule 
the decisions of each other.” 

And in the case of In re Hines , 88 F. (2d) 423, the 
Court, speaking through Judge Swan, said: 
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“It is well established that a judge may not overrule 
the decision of another judge of co-ordinate jurisdic¬ 
tion made in the same case. The law enunciated by 
the first judge is not merely his individual opinion; 
it is the law of the District Court to be followed, upon 
similar facts, until a different rule is laid down by 
a court of superior jurisdiction.” 

See also: Price v. Greenway, 167 F. (2d) 196; McArthur 
v. Rosenbaum Company, 85 F. Supp. 5; U. S. v. The San 
Leonardo, 71 F. Supp 852: Dionne v. Erie Concrete and 
Steel Supply Company, 97 F. Supp. 441. 

The language used by Judge Caffey in U. S. v. Alumi¬ 
num Company of America 2 F. R. D. 224, 234, and cited 
by Judge Medina in Bartels v. Sperti, Inc. 73 F. Supp. 
751, 754 is particularly appropriate also to this jurisdic¬ 
tion, and to this case. In that case, Judge Caffey said: 

“The District Court for the Southern District of New 
York has thirteen judges. When one of them has put 
out a considered opinion on a question of law, it is 
felt generally by his associates that good administra¬ 
tion requires them to accept it unless it be reversed 
or modified by a higher court or unless some other 
judge of this court before whom the same question 
arises thinks that the ruling previously made by his 
associate was clearly erroneous. The adoption of such 
an opinion by his brethren is not because they do not 
fee] free to disagree with the author, but, in part at 
least, because they feel that, so far as practicable, it 
is best to preserve uniformity in their rulings on law 
questions.” 

m 

The Negligence, if Any, of Plaintiff, Xenia Beck, Cannot 
Be Imputed to Plaintiff, Anna Mae Beck. 

The only testimony in this case is that plaintiff, Anna 
Mae Beck, the passenger, had no right of control over 
the driver’s actions and never exercised any right of con- 


trol (App. 49A-50A). She merely kept the keys when the 
ear was not in use as a matter of habit and did not, by 
this, intend to retain any control over the car. She felt 
that Xenia “was just as much entitled to drive there as 
I was.” 

The mere fact that Anna Mae, the owner of the car, 
was present in the car does not establish that she had the 
control thereof ( Virgima R. Rower Co. v. Gorsuch 120 
Va. 655, 91 S.E. 632; Painter v. Lingon 193 Ya. 840, 71 
S.E. (2d) 355) 

It is well established in Virginia that “whether the occu¬ 
pant be a stranger to the driver or a member of the 
driver’s family, the negligent acts of the driver are in 
neither case imputable to the passenger, unless the rela¬ 
tionship between them is such as to entitle the passenger 
to give directions to the operation of the automobile . . . 
the relationship of principal and agent or master and 
servant.” ( Carroll v. Hutchinson, 172 Ya. 43, 200 S.E. 
644) 

The record is devoid of testimony that Xenia was act¬ 
ing as Anna Mae’s agent on the day of this accident. 
Merely because she received the letter from Mrs. Gavin’s 
husband does not mean that the trip was made for her 
sole benefit and that Xenia was her agent. Defendant can 
point to no testimony showing any agency. Anna Mae w^as 
not shown to have “attempted to exercise any such con¬ 
trol, or make any suggestions about the route, or the 
manner in which the automobile was being operated on 
this trip.” ( Painter v. Lingon, 193 Ya. 840 71 S.E. (2d) 
355. 

As this Court said recently: 

“an agency which results in imputing to a principal 
who is an occupant of the car the agent’s negligence 
in driving, is not so simply established. Agency with 
this consequence involves retention of control and di- 


rection by the principal. . . . And this control and 
direction we think have to do with the operation of 
the car, not merely with control of the destination.” 

Baber v. Akers Motor Lines, #11S42, decided June 10, 
1954, U.S. Ct. of App. for D.C. Circuit. 

Is there any evidence here, even by the remotest infer¬ 
ence, that Anna Mae retained control and direction over 
Xenia’s driving? Perhaps defendant can answer this. We 
can find none. 


IV 

The Court Committed Reversible Error in the Exclusion 
of Plaintiff’s Photographs. 

One of the vital questions in the case and one of the 
principal points on which the Trial Court based its ruling 
was the width of the shoulder at the place of the accident 
(App. 14A, 44A, 53A, GOA). This width would have been 
shown by the photographs taken at the scene of the acci¬ 
dent by a member of plaintiffs counsel’s office 14 months 
after the accident (App. 44A-45A). Regardless of the 
lapse of time, however, witness, Lyle Beck, a brother of 
plaintiff’s who went to the scene of the accident the day 
after it occurred testified, when being shown the photo¬ 
graphs, as follows: 

“Q. Do these photographs that I have shown you 
represent the condition as you observed it the day 
following the accident with respect to the roadway 
and the shoulder? 

A. Yes, they do. This first one here shows it very 
plainly.” 

When counsel advised the Court that he would produce 
the photographer if the Court would admit the photo¬ 
graphs subject to his production, the Court nevertheless 
ruled that they should be excluded because “there is testi¬ 
mony that there has been constant change” (App. 43A- 
46 A). 
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In the first place, there was no such testimony, except 
perhaps a comment of defendant’s counsel at the bench 
which was not evidence (App. 45A). In the second place, 
there certainlv was no evidence that the roadwav had 
been changed in the 14 months between the accident and 
the time the photographs were taken. After all, this was 
all that was pertinent in admitting or excluding the photo¬ 
graphs. 

The police officer, whose memory seemed to be none too 
good anyway, (App. 31A, 32A, 36A) had testified as fol¬ 
lows (App. *32A): 

“Q. Do you know the width of the highway at that 
time. 

A. Do I know it? 

Q. Yes. 

A. Not at that time, no. 

Q. Do you know whether or not there has been any 
change in the highway since that time? 

A. There has. 

Q. There has been a change? 

A. Yes, not actually in the roadway itself, but 
along the shoulders. 

Q. Well, the width of the roadway itself is the 
same as it was back in 1950; isn’t that right? 

A. Approximately.” 

Following the Court’s ruling, a witness from the Vir¬ 
ginia Department of Highways testified that their records 
showed no change in the physical condition of the high¬ 
way between 1949 and the date of trial (App. 52A-54A). 
He further said that he had observed the bus stop in¬ 
volved the day before he testified and he did not observe 
any indication of changes (App. 55A). 

It is therefore apparent that, not only did the Court 
err on the facts, but it erred as a matter of law in exclud¬ 
ing photographs which were identified as showing the 
condition at the time of the accident, simply because the 
photos were not taken at that time. There is no author- 





24 


ity requiring photographs to be taken on the very day 
of an accident in order to be admissable. All that can 
be done, as plaintiffs here tried to do, is show by a 
witness that the condition shown by the photo was the 
same as that observed at time of the accident. 

In view of the basis for the Court’s ruling, it was use¬ 
less for plaintiffs to produce the photographer. 

Since these photographs would have settled a vital 
point in the case on which the Court’s direction of a 
verdict was predicated (App. 61 A), it is respectfully 
submitted that the Court committed reversible error in 
excluding them. 

V 

CONCLUSION 

For the foregoing reasons and authorities cited herein 
it is respectfully submitted that the judgment of the Dis¬ 
trict Court should be reversed and the case remanded for 
a new trial. 

Respectfully submitted, 

Alvin L. Nf.wmyer 

Alvin L. Newmyf.r, Jr. 

Attorneys for Appellants 

Of Counsel: 

Nf.wmyer & Bress 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

ANNA MAY BECK 
Hotel Stratford 
Washington, D. C. 

XENIA L. BECK 
Hotel Stratford 
Washington, D. C. 

Plaintiffs 


vs. 

THE WASHINGTON, VIRGINIA & MARYLAND 
COACH COMPANY, INC., a corporation 
Washington, D. C. 

Defendants 


Civil Action No. 1332—’51 
Complaint 

(For personal injuries) 

1. The claims for relief herein on behalf of the plain¬ 
tiffs, Anna May Beck and Xenia L. Beck, against the de¬ 
fendant, Washington, Virginia & Maryland Coach Com¬ 
pany, Inc., a corporation, are each for a sum in excess of 
$3,000 and are within the jurisdiction of this Court. 

2. On or about July 22, 1950, on Lee Boulevard, ap¬ 
proximately 30 feet west of North Rolfe Street, Arlington, 
Virginia, an automobile owned by the plaintiff, Anna May 
Beck, and operated by the plaintiff, Xenia L. Beck, col¬ 
lided with a bus owned by the defendant, and operated 
by its agent and employee within the scope of his employ¬ 
ment. Said collision was due to the negligence and care¬ 
lessness of defendant’s agent and his violation of the 


Traffic and Motor Vehicle Laws and Regulations of the 
State of Virginia and Arlington County, then and there 
in full force and effect. As a result of said collision, 
each of the plaintiff’s sustained serious and permanent 
physical injuries. 

3. The injuries sustained by the plaintiff, Anna May 
Beck, as aforesaid, included numerous bruises, contusions 
and lacerations about her head, body and limbs, with per¬ 
manent injuries thereto; and she sustained a fracture of 
her left shoulder, with permanent injury thereto; and 
she sustained a fracture of her right arm, with perma¬ 
nent injury thereto; and she sustained fractures 

130 of five ribs, with permanent injuries thereto; and 
she sustained permanent injuries to her lungs and 
other internal organs; and her nervous system was se¬ 
verely shocked and permanently impaired; and she has 
suffered, and will in the future suffer great physical and 
mental pain and anguish; and she has incurred, and will 
in the future incur great expense for medical treatment; 
and she has lost, and will in the future lose much time 
from her employment, with large loss of earnings there¬ 
from, all to the damage of the plaintiff, Anna May Beck, 
in the sum of $100,000.00. 

4. The injuries sustained by the plaintiff, Xenia L. 
Beck, as aforesaid, included numerous bruises, contusions 
and lacerations, about her head, body and limbs, with 
permanent injuries thereto; and she sustained a fracture 
of her left knee, with permanent injury thereto; and she 
sustained a fracture of her right knee, with permanent 
injury thereto; and her nervous system was severely 
shocked and permanently impaired; and she has suf¬ 
fered, and will in the future suffer great physical and 
mental pain and anguish; and she has incurred, and will 
in the future incur great expense for medical treatment: 
and she has lost, and will in the future lose much time 
from her employment, with large loss of earnings there- 






from, all to the damage of the plaintiff, Xenia L. Beck, 
in the sum of $75,000.00. 

WHEREFORE, plaintiff, Anna May Beck, demands 
judgment against defendant, The Washington, Virginia 
& Maryland Coach Company, Inc., a corporation, in the 
sum of $100,000.00, besides costs. 

WHEREFORE, plaintiff, Xenia L. Beck, demands judg¬ 
ment against defendant, The Washington, Virginia & 
Maryland Coach Company, Inc., a corporation in the sum 
of $75,000.00, besides costs. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 

Alvin L. Newmyer, Jr. 
Attorneys for Plaintiffs 
100115th St., N.W. 
Washington, D. C. 

Demand for Jury Trial 

Plaintiffs demand a trial by jury on all issues herein. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmyer, Jr. 

Alvin L. Newmyer, Jr. 
Attorneys for Plaintiffs 

• • • • 
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Amended Answer to Complaint and Counter-Claim 

Against Plaintiffs 

First Defense 

Defendant, The Washington, Virginia & Maryland 
Coach Company, Inc., a corporation, admits that on Julv 
22, 1950, on Lee Boulevard west of its intersection by 
North Rolfe Street, Arlington, Virginia, a collision oc¬ 
curred between an automobile owned by the plaintiff, 
Anna May Beck, and operated by the plaintiff, Xenia L. 
Beck, and a bus owned by this defendant and operated 


by its agent within the scope of his employment. It is 
without knowledge or information sufficient to form a 
belief respecting the truth of the allegations of injuries 
and damages allegedly sustained by both plaintiffs. It 
denies the remaining allegations in the complaint not 
herein specifically answ^erd. 

Second Defense 

The injuries and damages allegedly sustained by both 
plaintiffs resulted from the sole or contributory negli¬ 
gence of both plaintiffs or each of them at the time and 
place mentioned in the complaint and the negligence of 
the plaintiff, Xenia L. Beck, is imputable to the plaintiff, 
Anna May Beck, as the owner of the automobile who 
was then and there present with the right to control its 
operation. 

165 Counter-Claim Against Plaintiffs 

The collision referred to in the complaint resulted 
solely from negligence and carelessness on the part of 
the plaintiffs in the operation by them of the automobile 
more fully described in the complaint, and the violation 
by them of the Traffic and Motor Vehicle Laws and 
Regulations for the State of Virginia and Arlington 
County, then and there in full force and effect. As a 
result of said collision, the bus of this defendant was 
damaged to the extent of Two-Hundred and Sixty Dollars 
and ninety-seven cents ($260.97). 

WHEREFORE, defendant demands judgment against 
the plaintiffs in said sum of Two-Hundred and Sixty Dol¬ 
lars and ninety-seven cents ($260.97). 

HOGAN & HARTSON 
By /s/ George D. Homing, Jr. 

George D. Homing, Jr. 

810 Colorado Bldg., 

Wash., D. C. 





and 

/s/ Manuel J. Davis 
Manuel J. Davis 
Barr Bldg., Washington, D. C. 
Attorneys for Defendant, 
Washington, Virginia & Mary¬ 
land Coach Company, Tnc. 

Certificate of Service 

A copy of the foregoing Amended Answer to Complaint 
and Counter Claim Against Plaintiffs was mailed this 7th 
day of January, 1954, to Newmyer & Bress, Attorneys for 
plaintiffs, 1001 - 15th Street, N.W., Washington, D. C. 

HOGAN & HARTSON 
By /s/ George D. Homing, Jr. 

George D. Homing, Jr. 
and 

/s/ Manuel J. Davis 
Manuel J. Davis 
Attornevs for Defendant 
Washington, Virginia & Mary¬ 
land Coach Company, Tnc. 

• • * • 
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Pretrial Proceedings 

STATEMENT OF NATURE OF CASE: 

This is an action in which the Plaintiffs seek to recover 
damages for injuries sustained by them as a result of the 
alleged negligence of the Defendant 

The Plaintiff, Xenia N. Beck, was operating an automo¬ 
bile in which the Owner, Anna May Beck, was riding, at 
a point on Arlington Boulevard, somewhat West of North 
Rolfe Street, Arlington, Virginia; the automobile of the 
Plaintiffs came into collision with the rear of a bus, 
owned and operated by the Defendant. • 
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It is claimed that the bus came to a sudden and im¬ 
proper stop on said paved highway and as a result there¬ 
of, the automobile of the Plaintiff was unable to avoid the 
collision. 

It is claimed that said bus came to such stop without 
giving adequate warning of intention so to do, and in 
violation of provisions of the Virginia Traffic Code, re¬ 
specting the stopping of vehicles on the paved portion of 
the highway. It is also claimed that said bus did not have 
any rear stop lights at the time which gave visible notice 
of its having stopped. 

The Plaintiffs claim that a car immediately to the rear 
of the bus, not having notice of the intention of the bus 
to stop, swerved from behind the bus and that the Plain¬ 
tiff automobile, in the circumstances, did not have rea¬ 
sonable opportunity to stop or avoid colliding with the 
bus. 

The injuries sustained by the Plaintiff, Xenia N. Beck, 
consist of the following: fracture of the right patella, 
fracture of the fibula, fracture of the left patella, aggra¬ 
vation of an arthritic condition throughout the body, in¬ 
juries to the nose and face and back, all of which are 
claimed to be permanent. The injuries sustained by the 
Plaintiff, Anna May Beck, consist of the following: 
161 fracture of the left humerus, fracture of the right 
ulna, fractures of five ribs, injury to the left 
shoulder, right elbow and back, all of which are claimed 
to be permanent. 

Both Plaintiffs claim permanent injury to the nervous 
system. 

The special damages claimed by the Plaintiff, Xenia 
N. Beck, are: Approximately $2500. medical, hospital and 
related expenses, and $1200. loss of earnings. The spe¬ 
cial damages claimed by the Plaintiff, Anna May Beck, 
are: Approximately $2,000. medical, hospital and related 
expenses, and $1200. loss of earnings. A statement of 
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such special expenses, more particularly itemized, has 
been furnished by Plaintiffs to Counsel for the Defendant 

The Defendant denies any negligence on its part and 
asserts that the stopping of the bus on the Highway was, 
in the circumstances, not a violation of any traffic Code 
of Virginia, in that it was not practicable to stop on the 
shoulder of said road, in that said shoulder -was blocked 
by a passenger seeking to board the bus, and furthermore, 
said shoulder was not in a condition which would permit 
of the bus to stop thereon. 

The Defendant further asserts that the injuries sus¬ 
tained by the Plaintiffs were the result of the negligence 
or contributory negligence of the Plaintiff Xenia N. Beck, 
the operator of said automobile, in that she failed to 
keep a proper lookout, failed to keep said automobile 
under proper control, failed to give full time and atten¬ 
tion to her driving, drove her automobile at an excessive 
rate of speed, under the circumstances, drove her ear in 
too close proximity to the automobile in front of her, she 
did not make reasonable efforts to avoid colliding with 
the bus, and Defendant further asserts that said negli¬ 
gence or contributory negligence of the said Xenia X. 
Beck, is imputable to the Plaintiff, Anna May Beck, as 
the owner of the car then and there present. 

Leave is granted to the Defendant to amend his plead¬ 
ings in the respect of charging that the contributory neg¬ 
ligence of the driver is imputable to the owner, to which 
Counsel for Plaintiffs object on account of the lateness 
of the asking to amend. 

16.2 By Counterclaim, the Defendant seeks to recover 
from the Plaintiffs the sum of $260.97, for prop¬ 
erty damage to the bus, as a result of the negligence here¬ 
tofore asserted by the Defendant concerning the Plain¬ 
tiffs. 

It is stipulated that hospital records ( Xray photo¬ 
graphs, and pertinent provisions of the Virginia Traffic 



Code, and Ordinances of Arlington County, Va., may be 
received in evidence without formal proof, subject to ob¬ 
jection as to materiality, it being understood that Plain¬ 
tiff will furnish to Counsel for Defendant, on or before 
January 15, 1954, references to such provisions of said 
Traffic Code or Ordinances intended to be relied upon. 

It is further stipulated that Plaintiffs will furnish to 
Counsel for Defendant, on or before January 15, 1954, 
copies of all medical reports, had or subsequently taken, 
respecting the physical condition of said Plaintiffs. And, 
the Defendant stipulates, that in consideration thereof, he 
will not require a physical examination of said Plaintiffs 
prior to trial. 

The Defendant further stipulates that he will furnish 
to Counsel for the Plaintiffs on or before January 15, 
1954, a statement of the property damage sought to be 
recovered by the Counterclaim. 

It is further stipulated that if either party has knowl¬ 
edge of persons having knowledge of the facts and cir¬ 
cumstances out of which the injuries here.involved arose, 
acquired since the exchange of a list of witnesses on or 
about May 22, 1953, such party shall furnish to Counsel 
for the other party a list of the names and addresses of 
such persons having such knowledge on or before January 
15, 1954. 

Dated December 23, 1953. 


Pretrial Justice. 

REMARKS of Pretrial Justice for consideration of 
Trial Justice: 

Attorneys authorized to act: 

/s/ Alvin L. Newmyer, Jr. 
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163 It is further stipulated that the Plaintiffs will 
not use as a witness any Doctor or Physician, who 
has failed to make a report, copy of winch has been fur¬ 
nished to Defendant 

Dated December 23, 1953. 

/s/ James W. Morris 
Pretrial Justice. 

• • • • 

159 Filed May 26 1953 Harry M. Hull, Clerk 

Order 

Upon consideration of defendant’s motion for summary 
judgment and plaintiffs’ memorandum in opposition there¬ 
to and after oral argument thereon, it is by the Court 
this 26 day of May, 1953, 

ORDERED, that defendant’s motion for summary judg¬ 
ment be and the same is hereby denied. 

/s/ Alexander Holtzoff 
Judge 

NEWMYER & BRESS 

By /s/ Alvin L. Newmyer, Jr. 

Alvin L. Newroyer, Jr. 

Attorneys for Plaintiffs 
101 - 15th Street, N.W. 

Washington 5, D. C. 

I hereby certify that a copy of the foregoing Order 
wras mailed, postage prepaid, this 22 day of May, 1953, 
to John P. Amess, Esq., c/o Hogan & Hartson, Attorneys 
for Defendant, Colorado Building, Washington, D. C, 

/s/ Alvin L. Newunver, Jr. 

Alvin L. Newmyer, Jr. 
Attorneys for Plaintiffs 

• • • • 


11 A 


166 Filed Jan 29 1954 Harry M. Hull, Clerk 

Verdict and Judgment 


This cause having come on for hearing on the 28th day 
of January, 1954, before the Court and a jury of good 
and lawful persons of this district, to wit: 


Hubert Johnson 
Homer S. Scott 
William H. Bess 
Boyce W. Wallace 
Mary A. Keith 
Pauline L. Crane 


Mabel V. Baer 
Evelyn B. Edwards 
James L. Davis 
Annie K. Masi 
Walter L. McVearry 
June M. Orton 


who, after having been duly sworn to well and truly try 
the issues between Anna May Beck and Xenia L. Beck, 
plaintiffs and The Washington, Virginia, and Maryland 
Coach Co., a corp., defendant and after this cause is heard 
and given to the jury in charge, they upon their oath say 
this 29th day of January, 1954, that they find for the 
defendant against said plaintiffs by direction of the Court. 

WHEREFORE, it is adjudged that said plaintiffs take 
nothing by this action, that said defendant go hence with¬ 
out day, be for nothing held and recover of plaintiffs his 
costs of defense. 


HARRY M. HULL, Clerk. 

By /s/ Harry R. Martin 
Deputy Clerk. 

By direction of Judge Edward A. Tamm. 

* • * • 

167 Filed Feb 18 1954 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 17th day of February, 1954, 
that plaintiffs Xenia Beck and Anna Mae Beck, hereby 
appeal to the United States Court of Appeals for the 
District of Columbia from the judgment of this Court 
entered on the 29th day of January, 1954 in favor of 
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defendant, Washington, Virginia and Marjdand Coach 
Co., a corporation, against said plaintiffs, Xenia Beck and 
Anna Mae Beck. 

NEWMYER & BRESS 
By /s/ Alvin L. Newmver, Jr. 

Attorney for Plaintiffs 
1001 15th St., N.W., 
Washington, D. C. 

• • • • 

12 Thereupon 

Xenia L. Beck, 

a plaintiff, was called as a witness in her own behalf and, 
having been first duly sworn, was examined and testified 
as follows: 

Direct Examination 
BY MR. NEWMYER: 

Q Miss Beck, will you please try and talk loud enough 
so that everyone in the courtroom can hear you clearly? 
Your name is Xenia L. Beck? A Yes, sir. 

Q And where do you live, Miss Beck? A 1500 Massa¬ 
chusetts Avenue, Northwest. 

Q And how' long have you lived there? A A little 
over a year. 

Q How long have you lived in Washington? 

13 A Twenty-six years. 

Q Where are you employed, Miss Beck? A 
General Accounting Office. 

Q How long have you been employed by the General 
Accounting Office? A About 27 and a half years, I be¬ 
lieve it would be. 

Q Miss Beck, we are inquiring about an accident which 
occurred on July 22 of 1950. Were you operating the 
car on that day? A I was. 

Q And will you tell the court and the jury where you 
were going at the time of the accident? A We were 
going to a rest home in Falls Church to take a lady out to 


13 A 


pick up her mother-in-law and bring her back to the 
train. 

Q There was another lady in the car besides the two 
of you? A Yes. 

Q What was her name? A Gavin. Mrs. Gavin. 

THE COURT: What is the name ? 

THE WITNESS: Gavin. G-a-v-i-n. 

BY MR. NEWMYER: 

Q Where is Mrs. Gavin no-w? A In Seattle, 

14 Washington. 

Q As I understand it, you were taking her to a 
rest home to pick up— A To pick up her mother-in- 
law. 

Q Her mother-in-law and take her to the train? A 
That is right. 

Q What time of the day did this accident occur? A 
It was around 2:00 o’clock in the afternoon. 

Q What time was her train leaving? A At 6:00 in 
the evening. 

Q Were you in any hurry to get to that? A No. 

Q Do you recall how you had gotten onto this high¬ 
way on that day? A I came over the bridge there, over 
the river, and followed Lee Boulevard. 

Q I can’t hear you. A I came over the bridge and 
followed Lee Boulevard. 

Q What was the condition of the weather that day? 
A It was a very nice, sunshiny day. 

Q What was the condition of the traffic on the high¬ 
way? A It was quite a bit of traffic on the highway. 

Q Quite a bit of traffic? A Yes. 

15 Q Were you going in a westerly direction? A 
Yes. 

Q Now, will you tell the jury and the court in your 
own words just how this accident happened? A I was 
driving along and just paying attention to my driving, 
and my sister and this lady were talking, but I wasn’t in 
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the conversation at all, I was just watching the traffic, 
and there was quite a lot of traffic on the road, both 
coming and going. I was going in a -westerly direction, 
and suddenly a car swerved out in front of me and -went 
around the bus in front of me, and I thought this bus 
was moving because there was no stoplight on the bus, 
and my first impression was that it w^as moving, and sud¬ 
denly I realized that it was not moving, so I slammed on 
my brake and I was too close at that time to be able to 
stop or be able to go out around the ear without really 
making the damage worse than it was. I probably would 
have lost control of the car. So I turned the wheel slight¬ 
ly in order not to hit the bus square in front. The bus 
was square in front of me. And I turned the wheels 
slightly this way and hit the car, hit the bus, on an angle 
rather than to hit it straight. 

Q When you say the bus was square in front of you, 
what do you mean by that? A It was in the lane that 
I was in. 

16 Q Were the wheels of the bus on or off the 
traveled portion of the highway, the roadway? A 
They were on the high-way. 

Q All of the wheels ? A All of the wdieels. 

Q Was there a shoulder to the side of the bus? A 
Yes, there was. 

Q Do you know how wide that was? A Well, prob¬ 
ably three or four feet. 

Q Could it have been wider than that? A It could 
have been wider. 

MR. ARNESS: Objection, your Honor. 

THE COURT: Don’t lead the witness, Mr. Newmver. 
BY MR. NEWMYER: 

Q Miss Beck, how far were you driving from the right 
side of the highway? A Well, I should say a foot and a 
half, to two feet. 

Q Where would you say the right wheels of the bus at 


the time you ran into it were? A Well, I should say— 
of course the bus is a little wider than my car— 

Q Yes. A And it probably maybe was a foot from 
the shoulder. 

Q The wheel of the bus was not on the shoulder; 
17 is that correct? A No, it was not on the shoulder. 

Q Now, how far were you traveling behind the 
car that was in front of you? A Oh, I should say two 
and a half car lengths. 

Q Can you estimate that in feet? A Well, about 30 
feet or 35. 

Q 30 or 35 feet? A 30 or 35 feet. 

Q What was the speed of your car? A Well, about 
20 or 25. 

Q Do you know what the speed limit was on that road? 
A I think it was 35. 

Q And you were traveling 20 or 25? A Yes. 

Q Now, did you see the bus at all prior to the time 
the car in front of you swerved out? A No, I did not. 

Q Were you looking ahead at the time? A Yes, I 
was watching my driving. 

Q And were you looking beyond the car that was in 
front of you? A I probably was looking at the car. 
That is what I usually do. 

IS Q Can you describe the motion of the car that 
was in front of you at the time you first observed 
it going around the bus? A Will you state that again, 
please? 

Q Can you describe the manner in which the car in 
front of you went around the bus? A Well, he went 
around it quite quickly, swerved out and around. 

Q How close did he come to the left rear of the bus 
when he passed it? A Well, rather close, I should say. 
I wasn’t expecting any accident, so I should say that he 
iust missed the bus. 

Q What position had his car been in, in front of yon, 
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prior to the time he turned out? A Well, he was in 
the lane, the same lane that I was in. 

Q You were all traveling along together? A All 
traveling in the same lane. 

Q Was he traveling about the same speed? A Yes. 

Q Did you have any warning at all that there vras 
something stopped in the highway prior to the time you 
saw the bus? A No, I did not. Not until this car 
swerved out. 

19 Q Did you say that your sister.was talking with 
the lady in the back seat ? A Yes. 

Q 1 And was turned around? A Yes, she was. 

Q Were you in that conversation at all? A No, I 
wasn’t. 

Q In the time that you saw the bus, did you see 
whether or not any lights were on the bus? A I didn’t 
see any lights. 

Q Can you tell us what happened to you in the colli¬ 
sion? A Well, I was thrown forward on the steering 
wheel, and my head hit the steering wheel and my knees 
hit the underpart of the car and knocked my glasses off 
on the bottom of the floor. It threw our purses on the 
floor, and my hat went on the floor, and my sister was 
knocked off of the seat, lying in the lower part of the car, 
and there "was blood all over my dress which had come 
from my nose. It hit the side of my nose right in here 
(indicating), and, of course, it broke my knees. And the 
impact—well, it was just all over—I really felt it in my 
back, I really felt it all over my body. But I was con¬ 
cerned about my sister because she wasn’t too well any¬ 
way. So I tried to get her up on the seat, and by 

20 that time the ambulance came and they put her on 
the stretcher and then they put me on another 

stretcher in another ambulance. She "went on ahead. 

Q Before you go on, Miss Beck, what part of your car 
struck the bus? A Well, the front end of—directly the 


front end of the car. The radiator was damaged, and the 
fenders were damaged and the lower part of the car. 

Q The grille? A Yes, the grille was damaged. 

Q What part of the bus was damaged? A Well, 
what I saw was dented. 

Q I can’t hear yon. A I say, what I saw was dented. 

Q Was dented? Is that all you saw, a dent? A Well, 
yes. Of course, I wasn’t thinking too much about the 
damage either way. 

Q What part of the bus was dented? A It looked to 
me like it was the part that comes down over the—just 
the rear part of the bus. 

Q Which side? A The left side. 

Q Do you know whether or not the dent extended to 
the center rear of the bus or beyond the center 
21 rear? A Well, what I saw was not in the center 
of the bus; it was more just on the corner. 

Q You mean the left corner of the bus? A Uh huh, 
that is right. 

Q Was the major damage to your car the right front 
or center or left front, or what? A I think it was the 
grille and the radiator, and the fenders. It was mostly 
the front of the car. 

Q Do you know how many feet across the front of 
your car struck the bus from the right-hand side over 
toward the center? A Well, I would say all of it. Not 
all of it, but all with the exception of just possibly about 
a foot on the left side. 

Q Why do you say, Miss Beck, that you did not want 
to swerve your car completely? A Well, of course, in 
the little time I had to think, I knew that I could not get 
around the bus because I was too close, and if I had 
swerved out I probably would have lost control of the 
car and had a more serious accident than I did have. 

Q You mean the side of your car would have struck 


ISA 


the bus? A Yes, it probably would have. I might 

22 have killed us all. 

Q After you were put on the stretcher and 
taken to the hospital, what was done for you? A Well, 
I was taken to Arlington Hospital and they were taking 
care of my sister, and we called our regular physician— 
I had them call the regular physician and then I had 
them call my brother and sister, and our physician came 
and he had us transferred to Doctors Hospital in Wash¬ 
ington because the Doctor Pelland, who is the bone spe¬ 
cialist, doesn’t practice out in Virginia, so he transferred 
us to Doctors Hospital. 

Q And who wras your regular physician? A Doctor 
Dunklev, Richard E. Dunkley. 

Q Did you go to Doctors Hospital that same evening? 
A Yes, vre did. 

Q Transferred in an ambulance? A In an ambu¬ 
lance. 

Q What were your principal complaints arising from 
this accident at the time of the accident? With respect 
to your injuries. A Well, I had—both knees wnre frac¬ 
tured and of course my chest was—from being thrown 
over on the wdieel, it hurt me a lot, and my back—the 
ladv in the back was thrown fonvard, and the back of the 
seat pinned me between the wheel, and my knees were 
both fractured, and my nose w*as bleeding, and my 

23 eye was black. 

Q Now’— A It wns just generally all over, I 
really felt the impact all over my body. 

* * * * 

37 Cross Examination 

BY MR. ARNESS: 

Q Miss Beck, let me take you back to the scene of the 
accident again for a few moments. You testified I be¬ 
lieve that you wrere proceeding along Arlington Boule- 


19 A 


vard in a westerly direction. Will you tell me wdiat your 
estimate as to the speed at which you were traveling prior 
to the time when you saw the bus is f A From 20 to 25 
miles an hour. 

Q Twenty to 25 miles an hour? A That is right. 

Q Now*, you testified that you w’ere following a pri¬ 
vate passenger automobile? A I was. 

Q Was that the only automobile between your car and 
the bus to your knowledge? A Well, that is the only 
one I saw. 

Q Would it have been possible that there were two 
automobiles in front of you traveling along immediately 
in front of you? A Well, I couldn’t say that there 
38 w’as. There was quite a bit of traffic on the road. 

Q Miss Beck, do you think that possibly your 
recollection of the events that immediately preceded this 
accident w’ere a little better about two years ago at the 
time wffien, if you remember, your deposition was taken? 
A No, I think I remember it just as well as I did then. 

Q You remember it just as well now? Do you recall 
that at the taking of the deposition several questions 
w’ere asked of you concerning the number of cars that 
w’ere preceding you on the highway? A I remember you 
asking. 

THE COURT: What was the date of the deposition, 
Mr. Amess? 

MR. ARNESS: The deposition, your Honor, was taken 
on Wednesday, December 10, 1952. 

MR. NEWMYER: What page? 

MR. ARNESS: Page seven. 

BY MR. ARNESS: 

Q Do you recall wffien your attorney asked you to “go 
ahead and tell me in your own wmrds wffiat happened,” 
and your answer was, “Well, I w T as following this car and 
I should say there was another car in front of it because 
the traffic”—and then you stopped. 
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Do you recall that testimony that you gave at the 

39 time of your deposition? A Yes. 

Q Does that refresh your recollection that there 
was another car in front of the one that was immediately 
in front of you? 

MR. NEWMYER: If your Honor please, I think in 
either refreshing the recollection of the witness or in 
impeaching, he ought to read the whole content of the 
same incident he is referring to. 

THE COURT: You may in subsequent questions on 
redirect bring out anything further on redirect that you 
want. 

MR. NEWMYER: All right. 

BY MR. ARNESS: 

Q Do you recall that you testified at that time— 

THE COURT: Do you recall this question being asked 
you and this answer given. 

MR. ARNESS: Yes, your Honor. 

BY MR. ARNESS: 

Q Do you recall that question being asked you and you 
gave us your answer at that time: 

“Answer: Well, I was following this car and I 
should say there was another car in front of it be¬ 
cause the traffic—” 

A Well, I remember you asking the question. 

40 Q Do you recall that answer? A I recall that 

I thought perhaps that there might have been one, 

but I didn’t say it; because of the traffic, the heavy traffic. 

Q Is vour testimony now that there was not another 
car in front of the one you were following? A I don’t 
know. 

Q Do you recall also at the taking of that deposition 
that your own counsel, Mr. Newmyer, asked you several 
questions concerning that particular part of your testi¬ 
mony? A Yes, I recall he did. 

Q And that these questions were asked of you and you 
gave these answers, on page 18: 


21 A 


“Question: Miss Beck, are you sure there was a 
car in front of yours? 

“Answer: Yes. 

“Question: Are you sure there was a car in front 
of that one? 

“Answer: Well, I would not be sure about that, 
but I should think there was. 

“Question: Did you ever see the car that may 
have been in front of the car that was in front of you; 
did you ever actually see two cars in front of you? 

“Answer: Well, yes, there was more than one 

41 car in front of me in riding along the highway. 

“Question: Did you or did you not see that 
second car ahead ever go around the bus ? 

“Answer: The second went ahead? 

“Question: Did you ever see a second car”— 
Then Mr. Roberson interposed, “Let her finish.” 
Then Mr. Newmyer, again: 

“Question: Do you understand the question ? 

“Answer: Did two cars go around the bus? 

“Question: What I want to know is whether the 
second car in front did or whether vou did not see it. 

“Answer: Are you speaking about the car directly 
in front of me? 

“Question: No, no. 

“Answer: No, I wouldn’t know wdiat that car did. 

“Question: So as far as you know, there was just 
the car in front of you that you observed go around 
the bus? 

“Answer: Yes.” 

Do you recall giving those answers in response to those 

questions? A Yes I do. 

Q Does that refresh your recollection that there was 

in fact two cars preceding your automobile? 

42 MB. NEWMYER: If your Honor please, I don’t 

think there is any contradiction with the way she 

testified here today. 
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THE COURT: You may rephrase your question, Mr. 
Arnes s. 

BY MR. ARNESS: 

Q Does the answer that you gave in response to Mr. 
Newmyer’s question back in 1952 state accurately what 
your recollection is? As to whether or not there were 
two cars immediately in front of your automobile as you 
were driving along the road? A Well, my answer was 
that I was not sure there was. We were following sev¬ 
eral cars on the highway, but at the particular time that 
we reached the bus, X don’t remember but one car. 

Q So the answer you gave, wrhich would be on page 19 
of your deposition, “Well, yes, there was more than one 
car in front of me in riding along the highway”— A 
That was riding along the highway. 

Q I see, and that was not immediately as you ap¬ 
proached the bus? A No, not immediately. 

Q Now, how far w^ere you traveling behind the auto¬ 
mobile that was next preceding you in line of traffic? 
A About two and a half car lengths. 

Q Do you happen to know how’ many feet a car’s 
43 length is? A Well, that is about 30 or 35 feet. 

Q You mean the two and a half car lengths? 
A Yes, two and a half car lengths. 

Q If I told you that an average car wrould be about 
15 or 16 feet long, and that two and a half car lengths 
v’ould be about 45 feet, would you say that 45 feet was 
further than you wrere back from the car next preceding 
you? A No. I w’ould say the average car length would 
be about tw’o and a half car lengths that I was behind this 
car: the average length of a car. 

Q Well, is your testimony that you were two and a 
half car lengths behind the car or that you w’ere 30 feet 
behind the car? A Well, my testimony is that T w’as 
approximately tw’o and a half car lengths behind the car. 
wrhich is about 30 or 35 feet, the average car. 
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Q Now, this car that was preceding you in line of 
traffic was also traveling in the extreme right hand lane, 
was it not? A It was traveling directly in front of me 
in the right lane. 

Q And would you say it suddenly turned to its left and 
went out into the left-hand lane? A It suddenly 
swerved and went around the bus. 

44 Q With reference to the time that the car began 
to swerve or was in its swerve out into the left- 

hand of the two lanes, when did you see the bus? Did 
you see the bus as the car started to swerve or had the 
car completed its swerve and in the other lane before you 
saw the bus? A I saw the car when—I saw the bus 
after the car was from in front of me. 

Q You did not see the bus at any time prior to the 
time when the car that was immediately in front of you 
went over into the other lane? A I don’t recall seeing 
the bus at all until the car went around. 

Q Did you ever see the bus actually make a stop? 
A No, I didn’t see it make a stop, because the car was 
between me and the bus. 

Q So that when you first saw the bus, it was already 
stopped? A When I realized that it was stopped. My 
first impression was it was moving. 

Q But you found that impression to be erroneous? 
A Then when I saw I was closer to it, I realized it was 
stopped. There was no lights on it to indicate it was 
stopped 

Q But it was stopped when you first saw it regard¬ 
less of your impression? A Well, I wouldn’t 

45 know. I suppose it was. It was my impression 
that it was moving, but when I came onto it so 

rapidly, I knew that it was stopped. 

Q At any rate, you didn’t see the bus make a stop? 
A No, I didn’t see it make the stop. 

Q And at the time when you first noticed the bus, was 
the car that had been traveling in front of you already 
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alongside the bus or was it still towards the rear in back 
of the bus? A Well I wouldn’t remember that. 

Q Well, how far was the front of your automobile 
from the rear of the bus at the time you first saw it, 
approximately? A Well, I should say 20 feet. When I 
realized that it was stopped. 

Q Well, my question was, when you first saw the bus. 
A Well, at the length of time that it takes a car to move 
up in that position, I should say I was in the same posi¬ 
tion as the car that went around. Because by the time I 
would see the bus, I would have moved up into the posi¬ 
tion of this other car. 

Q Yes. 

THE COURT: Read the question to the witness, Mr. 
Reporter. 

(The pending question, as above recorded, was read by 
the Reporter.) 

46 THE WITNESS: Well, about 30 or 35 feet, I 
should say. 

BY MR. ARNESS: 

Q Now, Miss Beck, as you were proceeding along the 
highway and you noticed this car swerve out, did you 
notice whether or not there were any cars on vour left 
or in that lane which would be to your left? A No, 
there was no cars there. 

Q Did you notice whether or not there were any cars 
following you along the highway? A Well, I wouldn’t 
be looking back. 

Q My question is, did you notice whether there was? 
A No, I didn’t notice any. 

Q I believe you testified that when you saw the bus, 
and saw that it was stopped, you didn’t have time to stop 
before you struck it; is that right? A That is right. 

Q Did you attempt to apply your brakes prior to the 
time of the collision? A Well, I threw my brakes on 
immediately when I saw the bus was stopped. 
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Q And that was when you were about 20 feet behind 
the bus? A Yes. 

Q And you couldn’t stop your car in 20 feet? 

47 A No, not at that speed. 

Q Was there anything to keep you from turning 
to your left and going around the bus like the other car 
did? A I was too close, to go around. I would have 
had a worse accident if I had tried to go around because 
I would have lost control of the car. 

Q Didn’t you tell me that you were in approximately 
the same position as the car had been in front of you? 
A I would have been by the time the car was out of that 
particular spot. I would have come up into that position. 

Q And that car had time to go around the bus, did it 
not? A Yes, but that car knew the bus was stopped. 

Q As you were traveling along the roadway, how far 
was the right side of your automobile from the right edge 
of the concrete portion of the roadway? A Approxi¬ 
mately a foot and a half to two feet. 

Q And how far would you say the right edge of the 
bus was from that portion of the roadway, that edge of 
the roadway? A Well, I should say that it was a foot. 

Q You had traveled that route over.what was then 
Lee Boulevard on prior occasions, had you not? A Oh 
yes. 

48 Q Many times? A Many times. 

Q You were completely familiar with the traffic 
conditions that prevail on that highway? A Yes, I am. 

Q At Rolphe Street near where this accident happened 
there is no intersecting roadway on the north side of the 
highway, the side of the highway that you were driving 
on, is there? A No. 

Q So that on the lane you were driving along, it was 
as though there were no intersection at that particular 
point; is that correct? A I didn’t see any. 

Q Were you looking out your front window at the 



traffic ahead of you as you were driving along the road? 
A Yes, I was watching the traffic in front. 

Q Were you restricting your gaze to the automobile 
that was immediately in front of you? A Well, I was 
watching all the traffic in front. I presume I was watch¬ 
ing that car more than the other because it was directly 
in front of me. 

Q Are you familiar with the fact that buses are sub¬ 
stantially taller than private automobiles? A Well, yes 
they are. 

49 Q So that if a bus was in front of an automo¬ 
bile and you were behind the automobile, and you 

were looking at the automobile, you should be able to see 
the bus over the top of the automobile; is that right? 
A Well, you could see it, but still you wouldn’t know 
but what it was moving. 

Q But did you see it—did you see that there was a 
bus? A I don’t recall that I saw the bus until this car 
went around. 

Q Was vour car at an angle to the side of the road¬ 
way after it stopped after the collision, or was it fairly 
parallel to it? A Well, it was slightly angled. 

Q Was it at a substantial angle? Was the nose of 
the car turned quite a bit to the left? A It was turned 
—yes, it "was turned to the left so that the impact with 
the bus was caused from the right side of my car and the 
left side of his. 

Q Did the collision result in a substantial impact? 
A It was quite an impact. 

Q Did the Sun glare in your eyes and affect your driv¬ 
ing in any way? A No. 

50 Q One other question: When you first saw the 
* bus and noticed it was stopped, I believe you said 

you -were about 20 feet from it? A I should say I was 
20 feet from it. 

Q Did you watch the bus closely from that point on? 
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A Well, I would have to because I knew it was there. 

Q Did you take particular notice of the lights on the 
bus? A There was no lights on the bus. 

Q You mean there were no lights on the bus, or they 
w~ere not lit? A I mean there was no lights that indi¬ 
cated that he had stopped. 

Q Did you pay particular attention to the lights in 
the back of the bus as you w-ere closing that 20 foot dis¬ 
tance? A I always pay attention to the cars ahead of 
me. 

THE COURT: Just answer the question. Did you pay 
attention to it on that occasion? 

THE WITNESS: Beg pardon. 

BY MR. ARNESS: 

Q As you were closing that 20 foot distance when 
there was the impending collision, did you notice par¬ 
ticularly the lights on the bus? A They were out. 
51 Q Miss Beck, since you didn’t see the bus stop, 
you don’t know what kind of a stop it made, do 
you? A What do you mean? 

MR. NEWMYER: I must object to that question as 
being too vague, if vour Honor please. 

BY MR. ARNESS: 

Q You don’t know whether the bus came to a sudden 
stop or whether the stop was gradual or what kind of a 
stop it was ? A I know- the bus w-as stopped. 

Q You just know it was stopped. 

Is the answ-er to my question that you don’t know what 
kind of a stop it made? A I didn’t see it. The car 
w-as in front of me. 

Q For all you know the bus might have been there 
for five seconds, five minutes, or five hours; is that right? 
A I v-ouldn’t know how long it had been there. 

Q Now, referring once again to the number of auto¬ 
mobiles that were between you and the bus, wasn’t this 
question asked you and this answer given by you on page 
17 of your deposition: 
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“Question: Miss Beck, did you tell me that there 
were two cars between yours and the bus ? 

“Answer: Yes, I think there was because we 
were following—there was quite a few cars going 

52 in the same direction.” 

A That was in the course of driving along the 

highway. 

Q That answer was given by you at the deposition? 
A Yes. 

MR. ARNESS: Thank you. 

THE COURT: Anything further, Mr. Newmyer? 

MR. NEWMYER: Yes, your Honor. 

Redirect Examination 
BY MR. NEWMYER: 

Q On that same page 17 right after the question which 
Mr. Arness asked, you were asked this question: 

“Question: The first time you saw it, the bus was 
already stopped? 

“Answer: It was stopped when this car 'went 
around in front of me. 

“Question: At least one car went around? 
“Answer: That is the one that went around that 
I saw.” 

Is that correct? A That is right. 

Q Now, Miss Beck, at the speed you were driving, I 
think vou said 20 to 25 miles an hour, and vou were about 

•j / * 

30 some feet or two and a half car lengths from 

53 the car in front? A That is right. 

Q You were familiar with the car that you were 
driving that day? A I was. 

Q If that car in front of you had stopped, for ex¬ 
ample, would you have stopped your car in time? A 
You mean—I don’t quite understand you. 

Q If the car in front of you had made a stop, were 
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you far enough back to stop your car? A Oh yes, I 
could have stopped my car. 

MR. ARNESS: Objection, your Honor. I think that 
calls for expert testimony. He has not established her 
qualification to be able to testify whether she could have 
stopped in that time or not. She didn’t on that occasion. 

MR. NEWMYER: Part of the question was that it 
was a car she had operated for a long time; that she 
knew the speed she was driving at. I will add, if vour 
Honor likes, whether or not she was used to driving at 
that speed in that car and knew how long it would take 
her to stop. 

THE COURT: Do you want to reframe your question? 

MR. NEWMYER: All right, your Honor. 

THE COURT: You may reframe it. 

BY MR. NEWMYER: 

Q How long have you been driving that car, 
54 prior to the accident? A About 14 years. 

Q And you are familiar with its operation? A 

I am. 

Q Was the car in good condition? A It was. 

Q Had it been inspected and passed inspection? A 
Yes, it had. 

Q Were you familiar with that car, and have you 
driven it at that same speed on other occasions? A Yes. 

Q And you are familiar with the efficiency of its 
brakes ? A Yes. 

Q Now, with all those factors considered, driving at 
two and a half car lengths behind the car in front of 
you on this day, could you have stopped if need be, if 
that car had stopped, for example? A Yes, I could 
have. 

MR. ARNESS: Objection, your Honor, on the grounds 
that stopping distances require expert testimony. She is 
obviously not an expert on stopping distances. 

THE COURT: I think the witness on this qualifica- 
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tion could answer as to stopping her own car. The 
55 witness has answrered yes. 

BY MR. NEWMYER: 

Q If you had known the bus was stopped when you 
first sawr it, could you have stopped in time? A Well, I 
think I could have. 

Q If the bus had been about three or four feet further 
over to the right side of the road, would you have avoided 
it? A I could have gone around. 

Q Without striking it? A Yes. 

Q Did you expect or did you have any wnming or 
have any reason to expect that the bus wrould be stopped 
on the highwny directly in front of you? A No, I did 
not. 

MR. NEWMYER: That is all. 

MR. ARNESS: No further questions. 

THE COURT: Step down. 

(The witness left the stand.) 

MR. NEWMYER: I would like to call Officer Keyes. 

Thereupon 


Bernard E. Keyes 

was called as a witness for and on behalf of the plaintiffs 
arid, having been first duly sworn, was examined and tes¬ 
tified as follows: 

56 Direct Examination 

BY MR. NEWMYER: 

Q What is your full name, Officer? A Bernard E. 
Keyes. 

Q Where are you employed? A Arlington Police De¬ 
partment. 

Q And how long have you been with the Arlington 
Police Department? A Since M2; 1942. 

Q And in the course of your duties do you investigate 
automobile accidents in Arlington? A I have; yes, sir. 
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Q Now, did you receive a call about an accident which 
occurred on July 22, 1950, between a private car and a 
W. V. & M. bus? A I did. 

Q And did you go to the scene of the accident? A 
I did. 

Q Now*, do you have any reason to know—let me ask 
you this? 

Can you describe the position of the vehicles when 
you got there? A Can T? 

57 Q Yes. A Right off hand, no. 

Q Did you talk with the bus driver? A I did. 

Q What did he tell you as to how the accident oc¬ 
curred? A He made a statement to me that he w’as 
slowing the bus up to prepare to stop at a bus stop to 
pick up— 

MR. ARNESS: May we approach the bench, your 
Honor? 

THE COURT: You may. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low’ tone of voice, as follows:) 

MR. ROBERSON: I object to this on the ground of 
hearsay, your Honor. 

THE COURT: This man is a witness in the proceed¬ 
ings, is he not? 

MR. ROBERSON: Sure, he will be here. 

THE COURT: The hearsay rule does not apply to 
parties to or witnesses at a proceeding. This idea that a 
great many lawyers have that no one can testify as to 
wiiat someone else said, even though he is a witness in 
the case, is erroneous. 

MR. ROBERSON: We may or may not use him as a 
witness in the case. We may never reach that point in 
this case. 

THE COURT: Do you have any other grounds upon 
which you want to object to the testimony of this wit¬ 
ness? 
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5S MR. ROBERSON: It is hearsay; that is the 
only grounds. Moreover, it would not be binding 
on this defendant. 

THE COURT: Do you object to it on that ground? 

MR. ROBERSON: Yes, sir. 

THE COURT: That is a valid ground for objecting 
to any statements of the bus driver. 

MR. NEWMYER: But it would be admissible on the 
ground of what the witness admitted as an admission. 

THE COURT: You will have to use it for impeach¬ 
ment purposes, then, after the witness has testified. 

MR. NEWMYER: Do you mean on rebuttal? 

THE COURT: That is right. I think it is well estab¬ 
lished in this jurisdiction that the testimony of the mo- 
torman, the operator and so on, after the accident, as to 
what happened is not admissible except as an admission 
against him when he is a defendant. He is not a de¬ 
fendant in this case. 

The objection on that ground is sustained. 

(Counsel returned to the trial table.) 

BY MR. NEWMYER: 

Q Officer, I think you said you do not have any inde¬ 
pendent recollection of the position of the vehicles after 
the accident? A No, sir. 

Q Do you have any independent recollection of 
59 the condition of the vehicles? A No, I don’t. 

Q Do you know the width of that highway at 
that time? A Do I know it? 

Q Yes. A Not at that time, no. 

Q Do you know whether or not there has been any 
change in the highway since that time? A There has. 

Q There has been a change? A Yes. Not actually 
in the roadway itself, but along the shoulders. 

Q Well, the width of the roadway itself is the same 
as it was back in 1950; isn’t that right? A Approxi¬ 
mately. 
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Q How wide is the westbound lane? A I believe 20 
feet. 

Q Now', Officer, who accompanied you to the scene of 
the accident? A Officer Frederick. 

THE COURT: Officer who? 

THE WITNESS: Frederick. 

BY MR. NEWMYER: 

Q And is Officer Frederick presently with the 

60 Department? A He is but he is at a nine-months 
course in Northwest University. 

Q Now', did Officer Frederick make measurements at 
the scene of the accident of the position of the vehicles? 
A He did. 

Q And are those measurements contained in the files 
that you brought with you from the police department? 
A They are. 

MR. ROBERSON: May we approach the bench, your 
Honor? 

THE COURT: You may. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low' tone of voice, as follows:) 

MR. ARNESS: We object to any reference to any 
measurements or charts or any other data that this officer 
wras not present and made at the scene of the accident. 
THE COURT: That what? 

MR. ARNESS: Having made at the scene of the acci¬ 
dent. They are not admissible under the theory of the 
shopbook rule. They are not records kept in the regular 
course of business. They are references or notes made 
by a party making the investigation, and he is not here 
to testify to the result of his investigation. I object to 
having anybody else testify to the results of the inves¬ 
tigation made by an absent police officer. 

61 MR. NEWMYER: Well, first of all I think they 
are admissible under the shopbook rule, but I 

w'asn’t allowred to finish my questioning. 
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THE COURT: There is no question pending before 
the witness. 

MR. NEWMYER: That is correct. As I say, the in¬ 
terruption came before I asked -whether they were kept 
in the regular course of business. If so, I think they are 
admissible under the shopbook rule. Furthermore, I 
talked to Mr. Arness yesterday and he stated that as far 
as the accuracy of the measurements were concerned, 
there w’ould be no objection; that he had the same copy 
that I did. 

Is that correct? 

MR. ARNESS: I believe I made the statement to Mr. 
Newunyer at that time that I would be glad to look at any 
measurements he might submit, and if I agreed at that 
time, I would be glad to stipulate to them; however, the 
measurements that he showed me have reference to poles 
and are taken from poles, the existence of which I have 
no information about, and they don’t mean anything to me, 
and in view of that I can’t stipulate to the measurements. 

THE COURT: I don’t know whether the measure¬ 
ments were kept in the regular course of business 
62 or whether they are admissible or not. There is 
nothing before the Court as to the nature of the 
record or by whom it is kept; whether it is an official 
record. 

MR. NEWMYER: He answered it vras an official 
record. 

MR. ROBERSON: The District of Columbia police 
records, they alw-ays say they are official records, but it is 
universally ruled that the officers cannot testify from their 
reports unless they personally made them. 

MR. NEWMYER: I agree with that. 

MR. ROBERSON: And this is no different from the 
District of Columbia. 

MIR. NEWMYER: I am not asking for a matter of 
opinion or his conclusion or his charge, or wdio was 
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blamed for the accident. I am asking for physical facts 
which are part of the records and were taken at the scene 
and, as I say, he has testified they are official records. 
My next question is, are they kept in the regular course 
of business. If so, I want— 

THE COURT: The witness has testified that Freder¬ 
ick made measurements. That is all he said about it. I 
can’t pass on your questions until you ask them. 

(Counsel returned to the trial table.) 

BY MR. NEWMYER: 

Q Officer, in the regular course of investigating 

63 accidents do the police officers take pertinent meas¬ 
urements? A On some cases, yes, sir. 

Q And the measurements which you brought from the 
files, are they kept in the regular course of the business 
of conducting the police department? A They are the 
regular police files. 

MR. NEWMYER: If your Honor please, I would like 
to ask that the diagram of the other officer be admitted in 
evidence, as showing the measurements taken. 

MR. ARNESS: I object to that on the ground that it 
is hearsay and that the officer making the measurements 
is not subject to cross-examination as to the way he made 
■ the measurements or as to what they mean, or as to what 
bearing they could have on the case. 

THE COURT: The measurements certainly have 
bearing on the case, Mr. Araess. 

MR. ARNESS: I had reference to the fact that unless 
you know the method that he employed at that particular 
time, and was able to interpret the measurements that he 
had, they would have no meaning that could be applied to 
the factual situation in the case. 

THE COURT: What do you say as to the objection as 
to inability to cross-examine, Mr. Newmyer? 

MR. NEWMYER: I don’t think it applies to 

64 this exhibit, if your Honor please, because on this 
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exhibit there is nothing but actual measurements 
taken at the scene. 

THE COURT: Not by this officer. 

MR. NEWMYER: No, but the officer he was with. He 
observed it. 

Am I wrong 

THE WITNESS: You are wrong. 

MR. NEWMYER: He didn’t observe it, but he was 
there with him. 

Since they are in the official files, I submit that his 
method of taking a measurement as to whether he used a 
ruler and so forth, is immaterial as far as the official 
records are concerned. 

THE COURT: The objection is sustained. 

BY MR. NEWMYER: 

Q Did you observe the damage to the vehicles? A 
Did I? 

Q Yes. A I believe I—yes. 

THE COURT: What is it? 

THE WITNESS: Yes. 

BY MR. NEWMYER: 

Q Do you know what part of the bus -was damaged? 
A On the left rear. 

65 Q And what part of the car? A Most of the 
right front. 

Q The left rear of the bus, right front of the car; 
right? 

Do you recall whether or not the bus was entirely on 
the paved surface when you got there? A I can’t an¬ 
swer that. 

Q What is that? A I can’t answer that question. 

Q You don’t recall? A No, sir. 

MR. NEWMYER: That is all. 

THE COURT: Any questions, Mr. Arness ? 

MR. ARNESS: Yes, your Honor. 
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Cross Examination 
BY MR. ARNESS: 

Q How closely did you examine the damage to these 
vehicles ? A Only to the naked eye. I mean, that is how 
I know I estimated it. 

Q Did you notice whether or not the radiator on the 
automobile was damaged? A I can’t answer that. The 
right front of the vehicle wms damaged. 

66 Q Did you notice whether the left front fender 
had any marks on it, any damage to it? A I can’t 

answer that. 

Q Did you notice whether the grille on the front of the 
car had any damage done to it? A To my recollection 
it was the grille and fenders and the hood. 

Q And the hood? A Yes, sir. 

Q Did you observe the damage done to the bus? A 
That was the rear bumper and their radiator is in the 
rear of that bus. 

Q Yes, in the rear, right in the center of the rear? 
A That is correct 

Q Was that damaged? A I believe the bus bumper 
was pushed back approximately into the radiator of the 
bus. 

Q That would be approximately in the center of the 
bus ? A Approximately. 

MR. ARNESS: Thank you. 

No more questions. 

MR. NEWMYER: That is all. 

MR. ARNESS: One other question—excuse me, your 
Honor. 

BY MR. ARNESS: 

67 Q Did you examine the surrounding area to see 
if there were any skid marks? A No, I didn’t. 

That would come under the other officer. 

Q You wouldn’t have any information as to that? A 
No, sir. 
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MR. ARNESS: Thank you. 

MR. NEWMYER: That is all. 
THE COURT: Step down. 

(The witness left the stand.) 

MR. NEWMYER: Mrs. Legner. 
Thereupon 


Theresa Legner 

was called as a witness for and on behalf of the plaintiffs 
and, having been first duly sworn, was' examined and tes¬ 
tified as follows: 


Direct Examination 
BY MR. NEWMYER: 

Q Mrs. Legner, please speak loudly enough so every 
one can hear you. 

What is your full name? A Theresa Legner. 

Q Where do you live? A 4401 First Road, South 
Arlington, Virginia. 

68 Q Is it Miss or Mrs ? A Mrs. 

Q Are you employed, Mrs. Legner? A Not at 
this time. 

Q What is your profession or business? A I am an 
attorney by profession. 

Q You are an attorney? A Yes. 

Q Now, Mrs. Legner, were you a passenger on a bus 
of the W. V. & M. Coach Company on July 22, 1950? 
A Yes. 

Q When it was involved in a collision with an auto¬ 
mobile? A Yes. 

Q Was the bus crowded? A Fairly. 

Q And vras there anyone standing? A No. 

Q What type of day was it? A It was a sunny day, 
rather warm. 

Q Where vrere you sitting? A In the front, toward 
the front of the bus, close to the driver. 
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Q Close to the driver in the front, on which 

69 side? A On the left. 

Q Did the bus come to a stop just beyond North 
Eolphe Street? A Yes. 

Q And were there any passengers getting off there? 
A I think there were several about ready to get off; yes. 

Q Did you observe any passengers attempting to get 
on? A No, I didn’t—I wasn’t looking in that general 
direction. 

Q Did the bus come to a stop at the bus stop? A 
Yes, it did. 

Q Did the bus move onto the shoulder of the road at 
all in making its stop? A He stopped on the pavement. 

Q I see. Were all of his wheels on the pavement? 
A I think so. 

Q Was he in the same direction or same position as 
he had been traveling in; is that what you mean? A I 
think so; yes. 

Q How soon after he stopped was it that the collision 
occurred? A Well, he stopped and then I heard a thud 
in the back of the bus, in probably a minute or a 

70 second—I really don’t know exactly how long it 
was, but it wasn’t very long. 

Q A second sometimes—a minute is a long time. A 
A minute, yes. 

Q Was it close to, immediately after or was it some 
time? A I would say it was very close to the time after 
he stopped; yes. 

Q Had the people in the front gotton off yet? A I 
don’t think so. 

Q Was the bus moved at all by the impact? A X 
don’t think so. 

Q The bus stayed where it was? A Yes. 

Q Did you get off the bus? A No. X stayed on. 

Q Did you observe the car? A Well, I walked back 
to the back of the bus after the impact, to see what had 
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happened, of course, and I did see the car that had been 
involved in the accident, and it was behind the bus, of 
course, and it was about—it seemed to be about to turn 
into another lane and the front of the car, the right front 
of the car was against the left rear of the bus. 

Q The right front of the car against the left rear of 
the bus, and you say the car seemed to be about to 

71 turn into another lane. Do you mean it was at an 
angle ? A It was at an angle; yes. 

Q To the other lane 'which was beside the one the bus 
was in; is that what you mean? A Yes. 

Q Did you see any woman and child at the bus stop 
trying to get on the bus, or see any child at that time? 
A I didn’t notice anybody there at all. I paid no—was 
paying no attention at the time. 

Q After the accident did you see a woman and child 
get on the bus? Do you remember whether there were 
any children on the bus? A No, because a lot of the 
people left the bus and went out, and I didn’t know who 
came back at all. I mean, I couldn’t remember who w*ere 
passengers and who were not—who had not been pas¬ 
sengers. 

MR. NEWMYER: That is all. 

Cross Examination 
BY MR. ARNESS: 

Q Mrs, Legner, did you ever get off the bus after the 
collision took place? A No. 

Q When you walked back to the rear you were inside 
the bus and looked out through the rear window? 

72 A Yes, I w~as. Most everybody else had gotten 
out. I mean, a lot of people had gotten out, 

Q Did you observe the wheels of the bus from inside 
the bus? A I didn’t see the wheels of the bus; no. I 
couldn’t possibly. 
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Q From what were you testifying when you said all 

four wheels were on the concrete? A Well, I know 

that the bus w~as on the pavement and there was no evi¬ 
dence that it had gotten off the pavement. One could 
feel the difference, you know, when a car is traveling on 
a strip of concrete and when it gets off on a relatively 
soft piece on the side. 

Q Was the bus close to the right-hand edge of the 
pavement? A I suppose it was. I know it was on the 
pavement. 

Q Do you have a recollection as to where on the pave¬ 
ment it was? A You mean in the matter as to how 
many feet it was from the edge? 

Q Or any -way you can tell me. A It was close to 

the edge, I will say. I don’t know that it was on the rim, 

but it was rather close. 

Q Do you have a clear recollection of this inci- 
73 dent, Mrs. Legner? A I have a clear recollection 
of what happened after the accident happened. I 
will say I remember the bump and I remember the car, 
and I remember the ladies having been taken out of the 
car, and that sort of thing; yes. 

Q Do you have a clear recollection as to what hap¬ 
pened immediately prior to the thud? A No, I couldn’t 
say that I—I remember what happened then, but not so 
much before because I wasn’t alerted to anything in par¬ 
ticular. 

Q With relation to how long the bus had been standing 
still before the impact came, could it have been long 
enough so that one or two people could have gotten on or 
gotten off the bus before the impact came? A I don’t 
think anyone had gotten off. 

Q That is not my question, Mrs. Legner. Was it a 
long enough time interval so that they could have—was it 
about that time interval? A That is a very difficult 
question to answer. I suppose that it could have if Jiey 
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were very speedy, and the bus door had been open and 
everything. 

Q Do you recall that an investigator on behalf of the 
defendant coach company called you by telephone and 
asked you certain questions? A Yes. 

74 Q Some years back, about this accident? A 
Yes, I had several calls. 

MR. NEWMYER: I didn’t hear that answer. 

THE WITNESS: There were several calls. 

BY MR. ARNESS: 

Q Do you recall telling him that the bus had stopped 
for a long enough period of time so that one or two 
people could have gotten on or gotten off the bus? A I 
don’t think I ever said that. 

MR. ARNESS: That is alL 

MR. NEWMYER: That is all. 

THE COURT: Step down. 

(The witness left the stand.) 

• • • • 

Thereupon 


Lyle Beck 

was called as a witness for and on behalf of the plaintiffs 
and, having been first duly swmrn, was examined and tes¬ 
tified as follows: 


Direct Examination 
BY MR. NEWMYER: 

Q What is your full name, sir? A Lyle Beck. 
75 Q Where do you live, Mr. Beck? A I live in 
District Heights, Maryland. 

Q And are you the brother of Anna May and Xenia 
Beck? A I am; yes. 

Q What is your occupation? A Carpenter. 
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Q Carpenter? A Yes. 

* • • • 

76 Q Now, let me ask you this: 

Did you find the car or locate the car after you 
got to the hospital? A I didn’t locate the car that day; 
1 didn’t have time to go and get it that day; however, I 
did try to locate it that afternoon after I left the hos¬ 
pital. I knew’ it w’as over in Virginia, but I didn’t know 
just exactly the right location. I though I knew where it 
was and I went over to that place and the car wasn’t 
there. 

Q Now’, when you did find the car, describe the damage 
to the car. A The car was in a lot over on Lee 

77 Highw’ay, over around Cherrydale, I believe they 
call it. The car was—the right front fender was 

mashed, mashed back; the right front light was mashed, 
and the radiator was damaged in that it was bent back 
against the motor on the right-hand side of the motor, 
and the frame—the frame on the right-hand side just 
back of the motor, w’as bent. 

Q Did you observe any damage on the left front of the 
car? A There was no damage to the left-hand side of 
the car, from the left center. All the damage was from 
the right center of the car. 

Q From the right center out to the right? A To the 
right; yes. 

Q You didn’t see the bus that was involved in this 
accident? A No, I didn’t see the bus. 

• * * • 

81 BY MR. NEWMYER: 

Q Mr. Beck, I show you a group of photographs 
and ask you whether or not you went out to the scene of 
this bus accident? A Yes, I was out there the next day. 
Q And at the scene of the accident which was just 
west of North Rolphe Street, did you observe the 
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82 condition of the roadway and the highway? A 
You mean the main highway or the side of the 

road? 

Q Both. A Yes. The main highway was concrete, 
and to the side of the road there was a sort of a blacktop 
to the side of the road. 

Q Do you recall or could you estimate for us the width 
of the shoulder on the side of the highway the day fol¬ 
lowing the accident? A Oh, I suppose something like 
four or five feet. 

MR. ARNESS: At what point, Mr. Newmyer? 

MR. NEWMYER: At the point of the bus stop, west 
of North Rolphe Street. 

BY MR. NEWMYER: 

Q Do these photographs that I have shown you repre¬ 
sent the condition as you observed it the day following 
the accident with respect to the roadwray and the shoulder? 
A Yes, they do. This first one here show’s it very 
plainly. 

Let me ask you; this is right— 

THE COURT: Just a minute. 

Go ahead, Mr. Newmyer. 

MR. NEWMYER: I wrould like to introduce this pho¬ 
tograph in evidence. 

83 THE COURT: Has counsel seen it? 

MR. NEWMYER: No, not yet your Honor. 

(The photograph referred to was exhibited to counsel 
for the defendant.) 

MR. ARNESS: May we approach the bench, your 
Honor? 

THE COURT: You may. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

MR. ARNESS: Your Honor, this photograph that he 
wants to introduce in evidence was taken by someone in 
his office two months after the accident. 


THE COURT: Was taken what? 

MR. ARNESS: Two months after the accident. 

MR. NEWMYER: More than that. September of ’51. 

MR. ARNESS: My information has been that there 
has been a constant construction work, fixing up this 
highway. My information is that the macadam was not 
in this good a condition at the time of the accident. 
Therefore, I think I will have to object to its introduction 
on the basis that it does not accurately reflect the situa¬ 
tion. 

MR. NEWMYER: My answer is that of course is his 
own proof which he could introduce. I will produce the 
photographer. My reason for asking for its ad- 
84 mission is to have the photograph identified as the 
condition of the roadway on the day following the 
accident, even though it may have been taken a year later. 
If the witness says it is the same condition as he 
observed it would be admissible providing I connect it up 
by bringing the man who took the picture. The fact that 
they have evidence that it was changed, I think, would be 
subject to their own proof. 

THE COURT: I have heard no questions of this wit¬ 
ness as to who took this picture. 

MR. NEWMYER: Well, a man in my office took it 
He does not know who took it; a lawyer who was formerly 
with us, who is now practicing by himself. He took the 
photograph on September 28, 1951. I will produce him 
to identify the picture if necessary. 

MR. ARNESS: He can’t identify the picture as the 
condition existing at the time of the accident because he 
took it over a year later. 

MR. NEWMYER: I didn’t say he could. I said this 
man could. 

MR. ARNESS: I am objecting to the introduction of 
this picture in evidence because there is no showing that 
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it accurately reflects the condition that existed at the 
time of the accident. 

THE COURT: What do you say, Mr. Newmver? 
85 MR. NEWMYER: My answer is, that unless 
you can get a photograph taken the day of an acci¬ 
dent, under his theory you could never admit a photo¬ 
graph. What you do have to do is connect it up by a 
witness as to whether it is the same condition he observed 
at that time. That is the only way you can prove it. 

MR. ARNESS: Do you recall the police officer’s tes- 
timonv, vour Honor? He testified that there has been 
constant changes in the condition of this highway within 
the last few years. 

THE COURT: I think I will have to sustain the ob¬ 
jection to the photograph, Mr. Newmver. 

MR. NEWMYER: On the ground of the police offi¬ 
cer’s testimony? 

THE COURT: On the ground that there is testimony 
that there has been constant change. If this photograph 
was taken in September of ’51, a year later, the Court 
has no assurance that that is the condition. 

The Court will sustain the objection. 

(Counsel returned to the trial table.) 

MR. NEWMYER: I think that is all. 

MR. ARNESS: No questions. 

THE COURT: You may step down. 

• • • • 


93 Anna May Beck 

was called as a witness in her own behalf and, having 
been first duly swrorn, w^as examined and testified as fol¬ 
lows: 

Direct Examination 
BY MR. NEWMYER: 

Q What is your full name? A Anna May Beck. 
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Q Where do you live, Miss Beck? A 1500 Massachu¬ 
setts Avenue, Northwest. 

Q And how long have you lived in Washington? A 
In Washington? 

Q Yes. A I have been here since 1918. 

Q And how old are you at the present time, if you 
don’t mind? A Seventy in January. 

Q Now, where are you employed? A I am re- 

94 tired this month. 

Q You are retiring this month? A That is 

right. 

Q From what office? A General Accounting Office. 

Q How t long have you been with the General Account¬ 
ing Office? A Since 1920. 

Q What type of position do you have with them, or 
did you have? A Accounts Examiner. 

Q Accounts Examiner? A Accounts Examiner. 

Q Miss Beck, with respect to the accident which oc¬ 
curred on July 22, of 1950, were you a passenger in the 
automobile? A Yes, I was riding on the front seat. 

Q And Xenia was driving; is that correct? A That 
is right. 

Q And this lady from the West Coast was in the back? 
A That is right. 

Q Now, did you see the bus prior to the accident? 
A I didn’t see any part of the accident. 

Q Which way were you turned at the time the 

95 accident happened? A X was turned this way 
with my head turned, talking to Mrs. Gavin in the 

rear seat, and I didn’t see any part of the accident. 

Q Prior to the accident in what manner was Xenia 
driving? A What manner, did you say? 

Q Yes. A Well, we were just driving along ordi¬ 
nary, just like other people were driving. We wasn’t 
driving fast, about 20 or 25 miles. 

Q Was there a line of traffic on the road? A There 
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was quite a number of cars on the road. It was on a 
Saturday afternoon. 

Q You say you were turned around talking to the lady 
in the back? A Yes, I was talking to the lady in the 
rear seat. 

Q What is the first recollection that you have of the 
accident? A Well, I had a faint recollection of seeing a 
hat, but I don’t know whether that was at the scene of the 
accident or where it was, but I didn’t remember a thing 
until I came to in Doctors Hospital. 

* * • * 

104 MR. NEWMYER: In discussing the Motor Ve¬ 
hicle Laws of Virginia yesterday I had an old 1936 

edition. This is the 1950 revised edition which is the 
same, which I got from the Library. I would prefer to 
read from this, and I have shown it to the other counsel 
and the numbers in this code are different from this. 

The Number 75, which the Court allowed in this book, 
is 46-233 and 234, and S6(a) is Number 46-257. 

THE COURT: Do you agree? 

MR. ARNESS: Yes, your Honor. 

THE COURT: Very well. 

You haven’t had an opportunity to examine Anna May 
Beck, have you? 

MR. ARNESS: No, your Honor. 

* • • • 

105 BY MR. NEWMYER: 

Q Miss Beck, I just have a couple more ques¬ 
tions to ask you? 

Were vou the titled owner of the automobile which is 
involved in this accident? A Yes, I am. 

106 Q How long had you owned that car? A I 
bought it in 1937. 

Q I think you said it had always passed inspection? 
A Always. 
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Q Now, Miss Beck, did you have some eye trouble m 
1948? A I had an eye operation. 

Q What was that for? A That was a detached 
retina. 

Q Since 1948 who did the most of the driving of that 
automobile? A My sister. 

Q What percentage of times would she drive as against 
when you would drive from 1948 on? A She has driven 
about 95 per cent since I had my eye operation. 

Q Whenever you were out together, did you or she do 
the driving? A Beg pardon? 

Q Whenever you were out together in the car, did you 
or she do the driving? A She did the driving. 

Q Did you ever exercise any control over her 
107 operation of the car? A I never did. 

Q Did you feel that you had any right to tell 
her how to drive, or where? A No, because I thought 
she knew. 

MR. ROBERSON: May it please the Court, that is a 
matter of law as to whether she had any right to control 
the operation of the car. This witness’ opinion on it is of 
no value and not probative whatsoever, and I object to it. 

MR. NEWMYER: I submit it is because of the de¬ 
fense that the control of the car was still in the owner, 
even though she was a passenger, and I think this is the 
only way to meet that defense. 

THE COURT: Read the pending question, Mr. Re¬ 
porter. 

(The pending question, as above recorded, was read by 
the Reporter.) 

THE COURT: I think the question is addressed to the 
■witness’ feeling about the matter. The Court will over¬ 
rule the objection. 

BY MR. NEWMYER: 

Q What was your answer, that you felt that you did 
not? A I didn’t exercise any control over any of her 
driving. 


50 A 


Q Did you feel that you had any right to? A No, 
because I felt that she was just as much entitled 

108 to drive there as I was. 

Q Did you ever have any occasion to control the 
operation of the car during the 95 per cent of the times 
that she did the driving? A No, I didn’t. 

MR. NEWMYER: That is all. 

Cross Examination 
BY MR. ARNESS: 

Q Now, Miss Beck, what kind of a car was that? A 
A Dodge. 

Q 1937 Dodge? A 1937 Dodge Sedan. 

Q Now, you testified earlier that you didn’t know any 
of the facts about this accident; is that correct? A Beg 
pardon? 

Q Didn’t you testify in answer to Mr. Newmyer’s ques¬ 
tion that you didn’t know the facts surrounding this ac¬ 
cident? A I said I couldn’t tell you anything about the 
accident because I didn’t see it. 

Q Do you have a recollection that immediately prior 
to the time of the impact, that the car swerved? A No, 
sir. 

Q Do you have a recollection that immediately prior 
to the impact, the car’s brakes were applied? A 

109 No, sir. 

Q Do you have any recollection that immedi¬ 
ately prior to the accident, the car’s horn was sounded? 
A No, sir. 

Q Now*, Miss Beck, did you know* Mrs. Gavin, the 
passenger in the rear seat, prior to the time of the acci¬ 
dent? A I had never seen her before. 

Q Did you know* Mrs. Gavin that you were going to 
see out in Falls Church? A Yes. She wrorked in my 
office. 
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Q Did you also know the husband of that Mrs. Gavin? 
A Yes, I had met him on several occasions. 

Q Was he a good friend of yours? A Well, just 
through her was all. 

Q Prior to the day of the accident did you receive a 
letter from that Mr. Gavin requesting you to go out to 
Falls Church to see Mrs. Gavin? A Yes, I did. 

Q Now, with respect to your practice in driving the 
automobile, did Miss Xenia Beck have a key to the auto¬ 
mobile? A Well, she always had access to keys when¬ 
ever she wanted it, but that particular morning I had the 
key. 

Q My question is, did she have a key of her own 

110 for that automobile? A No, she didn’t have a key. 

Q You kept the key for it? A I had the key. 
Q Wasn’t it your practice to keep the key and then go 
out and unlock the door of the car and then give the key 
to Miss Xenia? A That was force of habit of me keep¬ 
ing the key, because— 

Q And then when— 

MR. NEWMYER: Let her finish. 

BY MR. ARNESS: 

Q Do you have anything else? A Can I proceed? 
Q Surely. A It was force of habit in me keeping the 
key, because I put it in my room and I never carried the 
key only when we w*ere going to use the car. But it was 
placed in a certain place and she always had access to 
that key whenever she wanted to take the car. I never in 
any wray tried to control the keys. 

Q In this particular instance did you give her the key 
just before you got in the car, or after unlocking the car? 
A After I opened the door, I got in and I placed the 
key, as I ahvavs did, in the lock. 

Q And then was it your practice when you were 

111 through using the car, to park it and then you 
would lock it and take the key? A That was a 

matter of habit. 
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Q After Mr. Gavin wrote to you, did you volunteer 
then, pursuant to that request, to go out to Falls Church 
and get Mrs. Gavin? A Yes, I wrote to her that I would 
go out, I would take her out to bring her in. 

MR. ARNESS: No further questions. 

Redirect Examination 
BY MR. NEWMYER: 

Q Miss Beck, was the fact that you kept the key any 
intention on your part to retain control over the car as 
against Xenia? A Absolutely not 

Q Was it a matter of habit as you stated? A It was 
just a matter of habit. Someone had to keep the key. 

MR. NEWMYER: I have nothing further. 

MR. ARNESS: Nothing further. 

THE COURT: Step down. 

(The witness left the stand.) 

MR. NEWMYER: Call Mr. Halterman. 

112 Thereupon 

Ted James Halterman 

was called as a witness for and on behalf of the plain¬ 
tiffs and, having been first duly sworn, was examined and 
testified as follows: 

Direct Examination 
BY MR. NEWMYER: 

Q What is your full name, sir? A Ted James Hal¬ 
terman. 

Q And where do you live, Mr. Halterman? A Fair 
fax, Virginia. 

Q And what is your employment? A Engineering 
Clerk with the Virginia Department of Highways. 

Q Engineering Clerk of the Virginia Department of 
Highways? A Yes, sir. 
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Q And what office are you assigned to? A The Fair¬ 
fax residency. 

Q Does your office have the control and maintenance 
of Lee Boulevard near North Rolphe Street? A We do. 
Q And did you, in response to a subpoena, bring with 
you the records of that department? A I brought 

113 the log and plat book that we have on it. 

Q Can you tell us what those records show as to 
the width of the roadway surface and the width of the 
shoulder near North Rolphe Street on that boulevard in 
July of 1950? A It shows two lanes of concrete pave¬ 
ment 20 feet each. A 20-foot medium strip out of a road¬ 
way of eighty; that leaves you 20 foot for a 10-foot 
shoulder way on each side. 

Q In other words, each direction of the highway would 
be 20 foot? A That is right. 

Q With a 20-foot mid-portion of grass? A That is 
right. 

Q And leaving 20 feet for shoulder? A That is cor¬ 
rect. 

Q Or ten on each side? A That is right. 

Q Is there a bus stop about 30 feet west of North 
Rolphe Street? A Yes, there is at the present time. 

Q What do you call the roadway going west at that 
bus stop, that is, the shoulder portion of it? A A bus 
turnout. 

Q A bus turnout ? A Yes. 

114 Q What is the purpose of that space? A The 
purpose is to get the bus off of the highway in 

stopping to pick up passengers. 

MR. ARNESS: I object, your Honor. In answer to 
the question, Mr. Halterman said “at the present time.” 
I don’t think it has been established that he is talking 
about conditions that prevailed at the time of the acci¬ 
dent. 

THE COURT: Mr. Newmver? 
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BY MR. NEWMYER: 

Q Would you term it a bus turnout as of July of 
1950? A Well, I couldn’t say definitely because I wasn’t 
interested in that and we don’t have an allocation set up 
for a bus turnout And any wrork that wmuld be done on 
the shoulders would just go in with ordinary mainte¬ 
nance. 

Q I see. Do you have any physical record of any 
change in that particular location since ’49? A No, we 
do not. 

MR. NEWMYER: That is all. 

MR. ARNESS: Your Honor, I move to strike the lat¬ 
ter portion of Mr. Halterman’s testimony on the ground 
it was not connected with the time of the accident. 

THE COURT: I don’t know wrhat you mean by the 
latter portion, Mr. Amess. 

MR. ARNESS: The portion dealing with the so- 
115 called bus turnout with any provisions that might 
be in existence now T for buses to turn out; it hasn’t 
been showm that those conditions existed at the time of 
this accident. 

THE COURT: The motion is denied. 

MR. NEWMYER: That is all, Mr. Halterman. 

THE COURT: Just a minute. Do you have any 
cross-examination, Mr. Amess? 

MR. ARNESS: Oh yes. 

Cross Examination 
BY MR. ARNESS: 

Q Mr. Halterman, wiien you speak of this 10-foot 
shoulder on either side of the highway, that is the total 
width of the pile of dirt or the complete shoulder that has 
been built up alongside of the paved portion; is that 
correct? A That is true. It also would include the 
ditch which usually wrould take up from two to three feet. 
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Q And that has no reference to the width of any ma¬ 
cadam or asphalt stripping that might exist alongside of 
the highway, does it? A Would you mind repeating that 
one, please ? I didn’t follow you on it. 

Q I say, that 10 feet measurement doesn’t have any 
reference to the width of the macadam or asphalt strip 
that might be alongside the highway, does it? A 

116 No, it doesn’t. 

Q So that would be the overall width of the 
shoulder? A Yes, and it doesn’t necessarily mean that 
you could pull out there and park. You see, the roadway 
could be 10 feet there, but your ditch may take up most 
of it and leave us just two feet. 

THE COURT: Are you referring to right-of-way 
when you say two foot? 

THE WITNESS: No, sir. Right-of-way would be 
more there. Actually, what I am talking of is the road- 
wav, which includes shoulders and ditch. 

BY MR. ARNESS: 

Q And when you say it might not necessarily mean 
that you can pull out there, does that mean that there 
might be obstructions such as trees and bushes and things 
like that growing along the roadway? A Well, not that 
close to the hard surface, no. It might be just a short 
shoulder. 

Q A short shoulder? A Yes; a two-foot. 

MR. ARNESS: I think that is all the questions I have. 

Redirect Examination 

BY MR. NEWMYER: 

Q Are you familiar with this particular bus 

117 stop? Have you seen it? A Yes, I went down 
yesterday and checked it. 

Q Is the ditch the same as it has always been? A 
From all appearance, yes. It is rather a large ditch on 
that side. It has a foot bridge across it. 
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Q That is right And how much width is there still 
for the shoulder of the road for parking? A Well, all— 

MR. ROBERSON: May it please the Court, I object. 
We are not interested in the condition— 

THE COURT: It is customary to have one trial 
counsel interrogate a witness. 

MR. ARNESS: Your Honor, we object on the grounds 
that it has no materiality whatsoever, the condition of 
the ditch or the part annexed to the concrete portion of 
the roadway as it exists today. Unless the witness can 
testify that he has a personal knowledge of how it existed 
at the time of this accident, we object to it. 

THE COURT: The objection is sustained. 

BY MR. NEWMYER: 

Q Mr. Halterman, do you have any personal knowl¬ 
edge of that ditch as it appeared in 1950? A I do not. 

Q I think you said you went there yesterday 
118 and it appeared to be in the same condition—strike 
that. 

I think you said you went there yesterday and it did 
not appear to have been revised in any way? A That 
was the appearance of it, but we always have a certain 
amount of work going on in ordinary maintenance of 
patching and so on, and the shoulder could increase with 
that. 

Q Did you see any patching at all on the shoulder? 
A No, I didn’t notice any. Maybe I better— 

THE COURT: Just a minute. 

BY MR. NEWMYER: 

Q Is there anything in your records that would show 
the width of the ditch? A No. 

Q However, there is a little bridge across that ditch; 
is that correct? A Yes, a foot bridge. 

Q Do you know whether or not that bridge has been 
there for sometime? A I don’t know how long it has 
been there. 
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Q Do you know whether it has been there since 
1950? A I couldn’t answer that either. 

Q You say there are patches of roadway where the 
shoulder is narrower? A That is right. 

119 Q Is that customary at bus stops? A Well, 
I think it was just a few years ago that they de¬ 
cided to widen these things and help the bus companies 
out on these things to get them off of the hard surface. 

Q And your records show that as of 1950 there was a 
bus stop there, and it was 10-foot shoulder on either side? 
A Well— 

Q With a ditch? A I can’t go that far back and say 
it was treated like it is today. It could be just a shoulder 
there with a bus stop sign there. 

MR. NEWMYER: That is all. 

THE COURT: Mr. Witness, can you tell us what the 
actual width of the shoulder was at this bus stop in 1950? 
THE WITNESS: No. 

THE COURT: Do you know how much shoulder there 
was? 

THE WITNESS: No, I can’t tell you in 1950. 

THE COURT: Can you tell us how much blacktop or 
other edging there was on the road at that point at that 
time? 

THE WITNESS: At that time, no, sir. 

MR. NEWMYER: However, your records would indi¬ 
cate 10 feet on either side; is that correct? 

THE WITNESS: Yes, that is what the records indi¬ 
cate. 

(The witness left the stand.) 

120 MR. NEWMYER: If your Honor please, I 
would like to read the regulation which we have 

agreed on. 

THE COURT: You may. 

MR. NEWMYER : The first regulation is Seel ion 46- 
233 of the Code of Virginia, which was in effect on the 
day of this accident, and states as follows: 
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“Every driver who intends to start, stop, turn or partly 
turn from a direct line, shall first see that such movement 
can be made in safety, and whenever the operation of any 
other vehicle may be affected by such movement, shall 
give a signal as required in Section 46-234, 235 or 237, 
plainly visible to the driver of such other vehicle of his 
intention to make such movement.” 

And Section 46-234 “How such signals given”: 

“The signal required in the preceding section shall be 
given by means of the hand and arm, or by some me¬ 
chanical or electrical device approved by the Superin¬ 
tendent, in the manner herein specified. Whenever the 
signal is given by means of the hand and arm, the driver 
shall indicate his intention to start, stop, turn or partly 
turn by extending the hand and arm from and beyond 
the left side of the vehicle in the manner following:” 

“3. For slowing down or to stop, the arm shall be 
extended downward. Such signals shall be given 
121 continuously for a distance of at least 50 feet be¬ 
fore slowing down, stopping, turning, partly turn¬ 
ing, or materially altering the course of the vehicle.” 

And Section 46-257 states as follows: 

“No truck or bus, or part thereof, shall be stopped 
on the traveled portion of any highway for the purpose 
of taking on or discharging cargo or passengers, unless 
the operator cannot leave the traveled portion of the 
highway with safety.” 

The plaintiff rests. 

MR ARNESS: May we approach the bench, your 
Honor? 

THE COURT: You may. 

(Counsel for both sides approached the bench and con¬ 
ferred with the Court, in a low tone of voice, as follows:) 

MR. ARNESS: I have a motion for a directed verdict 
upon the plaintiffs’ case which I would like to make at 
this time, your Honor. 
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THE COURT: Do you want to argue from counsel 
table; is that what you want to do. 

MR. ARNESS: Yes, your Honor, I would like to make 
an extensive argument. 

THE COURT: Very well. I will excuse the jury. 

(Counsel returned to the trial table.) 

• • • • 

122 j Ruling of the Court 

THE COURT (Tamm, J.): The Court is required, of 
course, at this point in the trial of the case to place upon 
the plaintiffs’ testimony the most favorable interpretation 
possible. 

Applying this requirement to the testimony, I still feel 
that the plaintiffs have failed to maintain their burden of 
proof in establishing negligence of the defendant as the 
proximate cause of this accident. 

I further believe, upon the testimony before the Court 
at the present time, that the court is required to find that 
the operator of the car was guilty of negligence as a 
matter of law% and that this negligence was the 

123 proximate cause of the accident in question. 

It is the Court’s further unfortunate responsi¬ 
bility to have to conclude from the testimony that the 
negligence of the car is imputable to the owner of the 
car upon the basis of the evidence in this case, with the 
result that the Court believes it is required to grant the 
motion for the directed verdict. 

You may bring in the jury, Mr. Marshal. 

MR. ROBERSON: May it please the Court, we have 
a little counterclaim for the damage of the bus which we 
wish to abandon at this time. The ladies have been hurt 
and there is no reason they should pay $260.00. 

THE COURT: Very well. 

(Whereupon, the members of the jury were brought 
back into the courtroom and resumed their seats in the 
jury box.) 
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THE COURT: Ladies and gentlemen of the jury, you 
very patiently followed the evidence in this case all day 
yesterday until a rather late hour yesterday afternoon. 
As you know, the practice is when the plaintiff finishes 
the completion of a case, for the defendant to move for a 
directed verdict. 

The Court in this case, to get right to the point, has 
granted the defendant’s motion for a directed verdict in 
the case. The reason that the Court has taken this step 
is not because these plaintiffs haven’t suffered ter- 
124 rible injuries and undergone a lot of pain and had 
a most unfortunate experience; the Court’s ruling 
is predicated upon a matter of law as to whether the 
plaintiffs established liability in this case. 

In order to establish liability, the plaintiff has to 
maintain this burden of proof that you have heard about 
here this month, and to prove first that the defendant 
was negligent and that the negligence was the proximate 
cause of the accident. 

In this case the driver of the car testified very hon¬ 
estly that she hadn’t seen the bus ahead of her, that she 
did not see the bus until the bus was stopped. Now, this 
means that there is no testimony that the bus was brought 
to a sudden stop; there is nothing to show the Court or 
show you that the driver didn’t make a proper signal, 
that he didn’t signal that he was going to stop, and that 
the signal didn’t exist for sometime. 

I point this out to you because I don’t want you to get 
the impression that merely because one car strikes another 
from behind, that the car following might not sometimes 
be entitled to recover damages, and so on, but in order 
to do that, under the Virginia laws that the Court thinks 
is applicable, there has to be some testimony that the bus 
came to a quick stop; there would have to be some testi¬ 
mony that he didn’t give some signal, some proper and 
required legal signal. Unfortunately for the plaintiffs in 
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this case, they cannot testify to that fact. They can 
testify only that the car ahead of them turned out, 

125 and when the plaintiff saw the bus for the first time 
the bus was standing still. 

She, Xenia Beck, frankly admits that she made a mis¬ 
take initially. She thought the bus was still moving. 
Actually, it was standing still, but this is not a mark of 
negligence on the part of the bus. 

There is no testimony that the Court can consider sub¬ 
stantial testimony, that there was a wide area upon which 
the bus could turn off. The plaintiff Xenia Beck testified 
that there was a space three or four feet approximately. 
The Court can’t say that the bus driver was negligent 
in that if he had been over on that three or four feet the 
accident would not have happened. 

So that the Court must conclude that first of all the 
plaintiffs have not established negligence on the part of 
the defendant as the proximate cause of the accident. 
Secondly, the Court must conclude from the testimony of 
the plaintiff Xenia Beck, that in driving upon the high¬ 
way, with other traffic, she was following a bus which 
under normal driving conditions should have been in com¬ 
plete view of her. The ear ahead of her, whatever the 
signal was, whatever happened, had sufficient notice to 
swing out and swing around the bus, and the Court must 
conclude that this plaintiff, the driver of the car, was 
guilty of negligence herself, of what is described in 

126 the law as negligence as a matter of law. This 
would bar this plaintiff from recovering from upon 

the circumstances in this case. 

And then we have the question of Anna May Beck and 
her relationship to the driver of the car. Counsel for the 
defendant argues very convincingly upon the basis of 
agency in this case, that the sister Xenia was acting as 
the agent of Anna May in driving the automobile. Acting 
as an agent, one, because Anna May’s eye operation had 
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resulted in a situation where the other sister drove the 
car all the time; secondly, because in this situation, Mr. 
Gavin had written to Anna May, Anna May had agreed 
that they would use her car to go out to Virginia to 
get this lady that was in the rest home, and bring her 
back, and that legally the driver of the car was acting 
as the agent of the owner of the car in this situation. 

The Virginia law is quite emphatic upon the idea of 
imputed negligence to the owner of the car when the 
owner has the legal right to direct the operation of the 
car if she so desires. Under the circumstances, the Court 
must conclude that the previous implications of lack of 
proof of negligence and proof of contributory or of legal 
negligence on the part of Xenia Beck, requires the Court 
to say that the second sister, the passenger in the car, 
has no right of action against the bus company. 
127 Under the circumstances—and it is a difficult 
thing for the Court in a ease of this kind where 
people have had painful, crippling and expensive in¬ 
juries, to step in and take the responsibility and say that 
you cannot recover in this case, but it is the Court’s re¬ 
sponsibility as difficult and as unpleasant as it is. The 
Court cannot shirk this responsibility. I must say as a 
matter of law that I could not submit this case to you and 
let you guess as to a lot of factors that have not been 
established in evidence, particularly as to the negligence 
of the bus driver. I have, accordingly, granted the de¬ 
fendant’s motion for a directed verdict. 

You are excused from further consideration of this case. 

(Whereupon, at 12:20 o’clock p. m., the instant hearing 
was concluded.) 
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QUESTIONS PRESENTED 

1. Whether the trial court properly directed a verdict 
against appellants who were owner and operator, respec¬ 
tively, of an automobile which, on a bright sunshiny day, 
was driven into the rear of a large bus which was stopped 
on a part of the traveled portion of a wide dual lane divided 
highway; when it appeared that there was no evidence 
of a sudden stop, of failure to give proper signals, or of 
circumstances which are not familiar to those who oper¬ 
ate vehicles upon the public highways. 

2. Whether the trial court correctly concluded that Xenia 
Beck was contributorily negligent as a matter of law. 

3. Whether the negligence of Xenia Beck was imputable 
to Anna May Beck so as to preclude her recovery. 
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Inc., Appellee 
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BRIEF FOR APPELLEE 

COUNTERSTATEMENT OF THE CASE 
A The facts and proceedings below 

Appellants, Anna May and Xenia L. Beck, on October 
16, 1951 filed a complaint (J. A. 2) against appellee, The 
Washington, Virginia and Maryland Coach Company, Inc., 
seeking damages for personal injury growing out of a 
collision between an automobile owned by Anna May Beck 
and operated by Xenia L. Beck and a bus owned and oper- 
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ated by the Appellee, The Washington, Virginia and Mary¬ 
land Coach Company, Inc. on July 22, 1950. 

At the pretrial (J. A. 6, 7,) the following allegations were 
made: 


“It is claimed that the bus came to a sudden and 
improper stop on said paved highway and as a result 
thereof, the automobile of the Plaintiff was unable to 
avoid the collision. 

“It is claimed that said bus came to such stop with¬ 
out giving adequate warning of intention so to do. and 
in violation of provisions of the Virginia Traffic Code, 
respecting the stopping of vehicles on the paved por¬ 
tion of the highway. It is also claimed that said bus 
did not have any rear stop lights at the time which 
gave visible notice of its having stopped. 

“The Plaintiffs claim that a car immediately to the 
rear of the bus, not having notice of the intention of 
the bus to stop, swerved from behind the bus and that 
the Plaintiff automobile, in the circumstances, did not 
have reasonable opportunity to stop or avoid collid¬ 
ing with the bus.” 

Appellee contended at the pretrial that it was free of 
negligence which proximately caused the collision com¬ 
plained of; that the collision was caused by the negligence 
or contributory negligence of Xenia Beck and that such 
negligence was imputable to Anna May Beck as the owner 
of the car then and there present. (J. A. 8). 

The evidence adduced absolutely failed to support the 
allegations which were made on behalf of appellants at 
the pretrial proceedings. These allegations framed the 
issues upon which the case went to trial. 

The collision complained of occurred on July 22, 1950 at 
approximately 2:00 o’clock on a “very nice, sunshiny day.” 
(J. A. 13). Appellants were riding in a 1937 Dodge owned 
by Anna May Beck (J. A. 48) which was being driven at 
about twenty to twenty-five miles an hour in a westerly 
direction on a wide dual lane divided highway known as 
Arlington Boulevard by Xenia L. Beck. (J. A. 13, 15, 53). 



Mrs. Gavin was in the rear seat. (J. A. 13,16). Anna May 
Beck who was seated in the right front seat was turned 
around in the seat talking to Mrs. Gavin. (J. A. 16). 
Xenia Beck was following about two and one-half car 
lengths behind another automobile. (J. A. 15). Ahead of 
her, also headed in a westerly direction w T as a large brightly 
painted bus. (J. A. 15). There was no traffic moving in 
the left hand west bound lane and so far as appellants 
were aware there was no traffic following their car. (J. A. 
24). Xenia was looking forward but did not see the bus 
which subsequent events proved was ahead of her. (J. A. 
23). Xenia vras not sure whether there was one or two 
cars immediately ahead of her. (J. A. 19). 

At or near Rolfe Street, Xenia noticed the car ahead of 
her pull out into the left hand west bound lane. (J. A. 13, 
14). When it left the right hand west bound lane she for 
the first time noticed that there was a bus ahead of her. 
(J. A. 13, 23). The bus was stopped at that time near the 
right hand edge of the paved portion of the roadway but 
Xenia thought at first that it was still moving. (J. A. 13, 
14, 15). Before she realized that it was stopped she was 
too close to avoid colliding with it. (J. A. 13, 14). The 
collision resulted in “quite an impact” (J. A. 26) and both 
vehicles were severely damaged. The rear bumper of the 
bus was pushed into the radiator which is located directly 
in the rear center of the bus. (J. A. 37). The front of the 
car with the exception of possibly one foot on the left 
side was damaged. (J. A. 17, 37). 

Miss Beck had driven this route many times before and 
was familiar with the traffic conditions prevailing on that 
roadway. (J. A. 25). There was no traffic to her left or 
to her rear which could have had an effect on her driving 
at the time of the accident. (J. A. 24). There was no glare 
from the sun to interfere wdth her vision. (J. A. 26). She 
was watching the roadway; yet she did not see this large 
brightly painted bus in time to avoid a rather substantial 
collision with it. (J. A. 14, 26). 
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Miss Beck was unable to testify as to any movement of 
the bus or action of its operator because it was already 
stopped near the right edge of the paved surface when 
she first saw it. (J. A. 23). The shoulder to the right of 
the westbound paved surface was approximately three to 
four feet wide. (J. A. 14). 

Officer Keyes was unable to aid the plaintiffs’ cause. He 
could not remember the approximate position of the ve¬ 
hicles. (J. A. 31). He testified that the auto was damaged 
on its right front and on its fenders, hood and grill. (J. A. 
37). The bus bumper was pushed into the radiator which 
is located in the center at the rear of the bus. (J. A. 37). 
The roadway or paved surface for west bound traffic was 
twenty feet wide. (J. A. 33). The shoulders to either side 
of the roadway have been changed since the accident. 
(J. A. 32). 

Theresa Legner, a passenger who had been sitting near 
the left front of the bus, testified on direct examination in 
the following manner (J. A. 39): 

Q. “How soon after he stopped was it that the col¬ 
lision occurred? 

A. Well, he stopped and then I heard a thud in the 
back of the bus, in probably a minute or a second—I 
really don’t know exactly how long it was, but it wasn’t 
very long. 

Q. A second sometimes—a minute is a long time. 

A. A minute, yes. 

Q. Was it close to, immediately after or was it some 
time? 

A. I would say it was very close to the time after 
he stopped; yes. 

Q. Have the people in front gotten off yet? 

A. I don’t think so.” 

and on cross examination (J. A. 41): 

“Q. With relation to how long the bus had been stand¬ 
ing still before the impact came, could it have been 
long enough so that one or two people could have 
gotten on or gotten off the bus before the impact came? 

A. I don’t think anyone had gotten off. 
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Q. That is not my question, Mrs. Legner. Was it a 
long enough time interval so that they could have— 

• was it about that time interval! 

A. That is a very difficult question to answer. I 
suppose that they could leave if they were very speedy, 
and the bus door had been open and everything.” 

Mrs. Legner also testified that the bus stopped with all 
four wheels on the pavement very close to the edge of the 
paved surface but admitted that she had not left the bus 
and was testifying merely from her failure to notice any 
difference in the feel of the ride before the bus stopped. 
(J.A.41). 

Mr. Lyle Beck, brother of the appellants (J. A. 42), did 
not see the accident and was not on the scene immediately 
thereafter, however, from an examination of the area later 
he testified that the shoulder at that point was four or 
five feet -wide. (J. A. 44). 

Mr. Halterman, an Engineering Clerk with the Virginia 
Department of Highways (J. A. 52), testified from a log 
book kept by that department that the overall width of the 
roadway was eighty feet consisting of an eastbound travel¬ 
ing surface twenty feet wide, a westbound surface twenty 
feet wide, a middle portion twenty feet wide and two ten 
foot shoulders on either side. (J. A. 53). The ten foot 
shoulder area included the ditch and had no reference to the 
macadam or asphalt surface at any particular point. (J. A. 
55). He said that the ditch could account for most of the 
ten foot area and “it doesn’t necessarily mean that you 
could pull out there and park. You see, the roadway could 
be 10 feet there, but your ditch may take up most of it 
and leave us just two feet.” (J. A. 55). He further stated: 
“Well, I think it was just a few years ago that they decided 
to widen these things and help the bus companies out on 
these things to get them off of the hard surface.” (J. A. 57). 
In response to questions from the Court he said he could 
not tell the actual width of the shoulder at this bus stop 
in 1950 nor could he say how much blacktop or other edging 
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there was on the road at that point at that time. (J. A. 
57). 

Miss Anna May Beck, the owner of the automobile (J. 'A. 
48) testified that she was riding in the right front seat and 
did not see any part of the accident. (J. A. 47) She was 
turned toward the rear seat. (J. A. 47). In 1948 she had 
an eye operation for a detached retina and since that time 
her sister Xenia had driven the car approximately ninety- 
five percent of the time. Whenever they were together 
Xenia drove. (J. A. 49). Some time before the accident 
she received a letter from a friend, Mr. Gavin, who re¬ 
quested her to pick up Mrs. Gavin at a Falls Church rest 
home and take her to the railroad station. She answered 
this letter and agreed to drive out and bring her in. (J. A. 
51, 52). Anna May kept the key to the car. (J. A. 51). 
Xenia did not have a key. (J. A. 51). On this occasion, as 
was the practice, Anna May unlocked the car, got in and 
put the key in the ignition. (J. A. 51). It was also her 
practice to take the key when the drive was completed. 
(J. A. 51). Anna May was not aware of any attempt to 
apply the brakes prior to the accident and does not recall 
a swerving motion of the car (J. A. 50). 

Appellants introduced two Virginia traffic regulations 
into evidence and rested plaintiffs’ case. (J. A. 57, 58). 

Upon the evidence the Trial Court correctly concluded 
that defendant was entitled to a directed verdict. (J. A. 
59). This appeal followed. 

B. Questions presented 

1. Did the trial court properly conclude that the plain¬ 
tiffs had failed to establish the negligence of the defendant ? 

2. Did the trial court properly conclude that Xenia Beck 
was negligent as a matter of law? 

3. Did the trial court properly conclude that the negli¬ 
gence of Xenia Beck precluded a recovery by Anna May 
Beck? 


SUMMARY OF ARGUMENT 


The trial court properly directed a verdict in favor of 
appellee because: (1) the evidence adduced completely 
failed to support the liability contentions of the plaintiff, 
in that, (a) there was no evidence that the bus operator 
made a sudden stop, (b) there was no evidence that the 
bus operator stopped without giving proper signals and 
(c) there was no evidence from which the jury could con¬ 
clude that the stopping of the bus was either in violation 
of statute or a proximate cause of the collision; (2) the 
action of Xenia Beck in driving the automobile into the 
rear of the bus, under the circumstances of this case, was 
negligent as a matter of law; and (3) the negligence of 
Xenia Beck is imputable so as to bar recovery on behalf of 
Anna May Beck, whose automobile was being driven for 
her while she was present with a legal right to control its 
operation. 

ARGUMENT 

A. Appellants failed to produce any substantial evidence of 
negligence on the part of appellee. 

Appellants contend that the appellee’s bus driver was 
negligent in three respects: (1) that he failed to make a 
proper signal of his intention to stop; (2) that he made a 
sudden stop; and (3) that he violated Section 46-257, Code 
of Virginia (1950) in that he stopped his bus on the traveled 
portion of the highway. 

It is fundamental that the burden is upon the plaintiffs 
to prove the allegations of negligence by substantial evi¬ 
dence. The “inferences” and assumptions which counsel 
for appellants has attempted to draw from the testimony 
in this cause, as evidenced by the statement of facts made 
on behalf of appellants, are unwarranted, unsupported and 
are calculated to mislead the Court. 

None of the witnesses testified to any action with refer¬ 
ence to the bus prior to its stopping. There could be no 
support therefore for the proposition that the operator 
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failed to make proper signals of his intentions. The ac¬ 
tions of the driver of the automobile that preceded the 
Beck car, as testified to by Miss Xenia Beck (J. A. 15-16) 
are of no help to the plaintiffs’ cause in this respect. That 
driver obviously had warning that the bus was stopping 
or was stopped for he passed the standing bus without 
mishap. If he cut around suddenly and “just missed the 
bus” his action is as consistent with the conclusion that he 
was also keeping an improper lookout as it is with the con¬ 
clusion that the bus stopped suddenly without proper signal. 

There is even less support for appellants’ contention that 
the bus stopped suddenly. There was no testimony from 
any person wiio may have seen the bus stop. Xenia Beck 
admitted that she knew nothing about the manner of the 
stop.. (J. A. 23, 27). The appellants’ confidence in the 
testimony concerning the preceding automobile is again 
misplaced. The only person called on behalf of the appel¬ 
lants who could have supported this theory was Mrs. Leg- 
ner. It is highly significant that this very observant pas¬ 
senger on the bus had nothing to say about any sudden 
stop. Since she was a witness for the plaintiffs it is only 
fair to assume that her testimony would have included any 
negligent operation of the bus if such had been the fact. 

Appellants’ third theory also lacks supporting testimony. 
The statute relied upon is violated only if the operator of 
the bus is able to “leave the traveled portion of the highway 
with safety.” (Appellants’ Brief, p. 10). The record is 
devoid of any testimony that such w^as the case. Appel¬ 
lants state in their brief at page 2 that: “There was no 
evidence that the bus driver could not leave the highway 
with safety.” Apparently appellants would shift the bur¬ 
den to appellee to show that the statute w’as not violated 
w'hen in fact and in law the burden of showing its viola¬ 
tion by substantial testimony unquestionably rests with 
appellants. 

The evidence reveals that there was a shoulder on 
the right side of the wrestbound lane of from three 
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to four feet (J. A. 14} or from four to five feet 
(J. A. 44) in width. A substantial portion of that width, 
consistent with safety, would have to be reserved for 
embarking or debarking passengers of the bus. The bus 
stopped, according to the witness for appellants rather 
close to the edge. (J. A. 41). The law did not require 
the operator of the bus to pull over to the very edge of this 
three to five foot shoulder for he obviously could not com¬ 
ply and yet abide by his duty with respect to the safety 
of his passengers. With this in mind the trial court con¬ 
cluded that the accident would have happened even though 
the bus had been partially parked on the shoulder. Even 
if it is assumed arguendo that the bus was stopped in viola¬ 
tion of the statute, there is no support for the conclusion 
that negligence which proximately caused the collision has 
been established. The accident occurred in Virginia and 
the issues are governed by the lex loci delicti rather than 
the lex fori . Restatement, Conflict of Laws §§ 379, 380 
(1934). The Virginia authorities are clear that in these 
circumstances the act of stopping on a highway is a mere 
condition rather than a factor which constitutes legal proxi¬ 
mate cause. 

In Hubbard v. Murray, 173 Va. 448, 3 S.E. 2d 397 (1939) 
a bus was stopped partially on the traveled portion of the 
roadway at about 8:15 A.M. Passengers were discharged 
and the bus had begun to move slowly when it was side- 
swiped in the rear by a truck which subsequently struck 
the automobile in which plaintiff was riding. There was a 
verdict and judgment against both Hubbard and the truck 
operator. Hubbard appealed. The same statute herein 
relied upon was involved. The appellate court, at page 
400, stated: 

“In the instant case even if it be assumed for the 
purpose argument that the bus was stopped on the 
highway in violation of the statute, -we think that such 
was the remote cause and that the negligence of the 
driver of the truck was the sole proximate cause of the 
collision here involved.” 
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And in Roanoke Ry. and Electric Co. v. Whitner, 173 
Va. 253, 3 S.E. 2d 169 (1939), where the plaintiff was in¬ 
jured when a car driven by one Chapman crashed into the 
rear of a bus on a straight road on the outskirts of Roa¬ 
noke, there was a verdict and judgment against the bus 
company and the driver of the automobile. There was no 
evidence of a sudden stop of the bus as it slowed to take 
on passengers at an intersection. There was evidence that 
the bus had been stopped for an appreciable period of 
time. The appellate court stated that if the driver of the 
automobile had not seen the bus certainly hand signals 
would have been of no avail and concluded that “the plain 
fact is that he was giving no attention whatever to the 
duties which rested upon him as a driver.’’ The court 
said, at page 172: 

“The primary negligence of defendant was broken by 
the independent, efficient and wrongful intervening 
negligence of Chapman. The primary negligence of 
the defendant had ceased to operate. The intervening 
negligence of Chapman was responsible for all that 
thereafter occurred.” 

The court then reversed and entered final judgment in 
favor of the defendant bus company. 

In Harris v. Howerton, 169 Va. 647, 194 S.E. 692 (1938), 
it appeared that plaintiff’s automobile struck a truck which 
was parked in violation of statute at approximately mid¬ 
night. The weather was clear, the truck was old and mud 
spattered so that it blended in with the roadway. Plaintiff 
was blinded by the lights of an approaching automobile and 
did not see the truck in time to avoid colliding with it. The 
appellate court affirmed the trial court in its entry of judg¬ 
ment for the defendant, and at page 659, states: 

“The failure to give any clear and satisfactory ac¬ 
count of, or reason for, the collision, will not justify a 
judgment based on speculation or sympathy.” 

• * * * • 


“It is incredible, under the circumstances shown to 
have been existing on the night in question, both from 
the plaintiffs’ own testimony and the uncontradicted 
evidence of others, that the plaintiff could have been 
vigilant in keeping a proper lookout, and with normal 
vision have failed to see what he must have seen as 
if he had been observant. We are not required to 
believe that which the physical facts demonstrate to be 
untrue.” 

The Court commented that plaintiff’s concentration on the 
approaching automobile was not an excuse for failing to 
keep a proper lookout ahead and, assuming the negligence 
of the defendant, held, that where there exists concurrent 
negligence there can be no attempt to balance or apportion 
the fault. 

Pratt v. Miles, 166 Va. 478,186 S.E. 27 (1936). Miles was 
injured when an automobile in which she was a passenger 
collided with a motorcycle and a streetcar. In the action 
against the streetcar company and the owner and operator 
of the motorcycle the trial court directed verdict and judg¬ 
ment for the streetcar company. It appeared that the 
accident occurred at ten-thirty o’clock P.M. at a well lighted 
intersection. The motorcycle and the streetcar had both 
stopped to yield the right of way to the other. The auto¬ 
mobile struck both. Plaintiff claimed that the motorcycle 
was not lighted as required by regulation. The court re¬ 
versed the judgment in favor of the plaintiff, entered final 
judgment for the defendant, and held, in view of the fact 
that the intersection was well lighted, that the failure to 
have lights was a mere condition, rather than a legal caus¬ 
ative factor of the collision. 

There is no evidence of negligence on the part of the 
defendant in the instant case. The contention posed by 
appellants’ counsel that the evidence warrants the con¬ 
clusion that the bus driver made a sudden stop without 
making proper signal is preposterous. The evidence ad¬ 
duced by appellants does show that the bus was on the 
traveled portion of the roadway. Such a showing however 
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does not warrant the conclusion that the statute was vio¬ 
lated because the statute is merely conditional in its terms 
and the circumstances of the stopping were not shown. 

This collision took place on a bright, clear afternoon on 
a divided highway which has two lanes running in each 
direction. The bus, bv the testimonv introduced on be- 
half of the appellants, occupied only a portion of one of 
the ten foot wide lanes. There was no other traffic which 
interfered with free maneuver on the part of Xenia Beck. 
The bus was no more of an obstacle than a sharp jog in the 
roadway would have been. Under these circumstances the 
fact that the bus was on the highway must be held to be 
a mere condition rather than a causative factor of the 
collision. It is apparent that Xenia Beck was not keeping 
a proper lookout or was following too closely for her 
driving capabilities and that her negligence in these re¬ 
spects was the sole proximate cause of the collision. 

Appellants contend that the exclusion of the photograph 
taken fourteen months after the accident of the highway 
at the point of collision by an attorney from the office of 
counsel for appellants was reversible error. There can 
be no doubt but that a trial judge in his discretion may 
refuse to admit a photograph into evidence when the 
circumstances question its accuracy. In this case both 
Officer Keyes (J. A. 32) and Mr. Halterman (J. A. 56-57) 
testified that there had been changes in the condition of 
the shoulders since the happening of the accident. The 
court accordingly had no assurance of the accuracy of 
the photograph which was taken fourteen months after 
the time in issue. 

The question of the propriety of the exclusion however 
should not be reached on the appeal for under no circum¬ 
stances could the exclusion have been prejudicial. The only 
issue upon which the photograph was offered was the 
width of the shoulder of the roadway. A photograph is 
nothing more than an aid. Its purpose is to convey an 
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image similar to that caught by the retina of a witness 
in circumstances where words are not adequate to convey 
the witness’s appreciation of the subject visualized. If a 
photograph is offered to prove that a stairway has carpet¬ 
ing on it and all parties agree that is the fact the trial 
judge may properly exclude it as being superfluous. In 
this situation, Mr. Beck, brother of appellants, was per¬ 
mitted to testify from his examination of the roadway as to 
the width of the shoulder (J. A. 44). The photograph 
could add nothing to that testimony. It would merely be 
accepted to portray the visual image of a fact to which 
the witness had already testified. 

B. The Negligence of Xenia Beck 

The trial court held that Xenia Beck was negligent as 
a matter of law. There were no extenuating circumstances 
of a legal sufficiency to absolve Xenia Beck from negligence 
and without such circumstances, the Virginia authorities 
are clear that the determination of her negligence may be 
made as a matter of law. 

There is no comparative negligence doctrine in Virginia 
and the rulings of the courts of that State which are bind¬ 
ing on the forum are consistent in the view that a finding 
of negligence on the part of the plaintiff precludes recovery. 
Perdue v. Patrick , 182 Va. 398, 29 S.E. 2d 371 (1944); 
Harris Motor Lines v. Green, 184 Va. 984, 37 S.E. 2d 4 
(1946); Penoso v. Pender Grocery Go., 177 Va. 245, 13 S.E. 
2d 310 (1941); Yellow Cab Co. of Virginia v. Gulley, 169 
Va. 611, 194 S.E. 683 (1938); and Harris v. Howerton, 169 
Va. 647, 194 S.E. 692 (1938). 

In the Perdue case, supra, plaintiff was in an eastbound 
automobile which while being driven at a speed of about 
twenty-five miles an hour struck the rear of defendant’s 
truck. The accident occurred at about ten o’clock p.m. It 
was dark. The truck had stalled while stopped for a pass¬ 
ing train and occupied the greater portion of its side of 
the roadway which was approximately twenty feet in width. 
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The truck driver had dimmed the lights but had put out a 
flare. The regulations required three flares but since two 
failed to ignite the truck driver was unable to comply. 
There was a verdict for the plaintiff which was set aside 
by the trial court. The appellate court affirmed the trial 
court’s ruling that plaintiff was contributorilv negligent 
as a matter of law and stated that in the absence of a com¬ 
parative negligence doctrine the establishment of negli¬ 
gence on the part of the plaintiff precludes recovery. 

The Harris Motor Lines, case, supra, involved a situa¬ 
tion wherein at four-thirty o’clock in the morning a colli¬ 
sion occurred between two trucks, one of which (the Green 
truck) had become stalled due to mechanical failure. The 
verdict for the plaintiff was reversed. The court said at 
page 6: 

“We are not permitted to measure and compare the 
negligence of the drivers. If we were we would be 
bound to agree with the trial court and find that the 
driver of the Green truck was guilty of gross negli¬ 
gence while the other driver was only guilty of a 
failure to exercise ordinary care. If we were to apply 
the doctrine of the last clear chance to one driver we 
also would have to apply it to the other.... The result, 
in effect, of applying the doctrine to both drivers, as 
was done, compels a finding of concurring negligence. 
In any event neither party is entitled to recover of 
the other where the negligence of both parties con¬ 
tinues down to the moment of the accident and con¬ 
tributes to the injury, neither one of them having a 
chance to prevent the accident, or both of them having 
a chance but the chance of neither precedes the chance 
of the other, the chances of both subsisting in equal 
strength up to the time of the injury, the case is one 
of concurring negligence and there can be no recovery.” 

The testimony of Xenia Beck to the effect that she was 
properly attentive is of no avail. The test to determine 
■whether a reasonable attempt was made to avoid injury is 
not whether the driver could reasonably have averted the 
collision based upon what he did see, but whether he could 
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have averted it had he seen what he should have seen is 
the exercise of due care. Harris v. Howerton, supra. 

This principle was applied in Penoso v. Pender Grocery 
Co., supra. In that case plaintiff stopped her car and then 
slowly entered an intersection. She saw a truck approach¬ 
ing but thought she could clear the intersection in safety. 
She did not look at the truck again until it was a few feet 
from her. The court, applying the rule that imposes re¬ 
sponsibility upon one who sees but does not take advantage 
of what his sight reveals, the same as upon one who does 
not look, held that the plaintiff was contributorily negligent 
as a matter of law. 

In Yellow Cab Co. of Virginia v. Gulley, supra, the plain¬ 
tiff approached a traffic circle from the south at a moderate 
rate of speed. He noticed a cab approaching the same circle 
from the west at a high rate of speed but some one hundred 
and eighty feet further from the circle. Plaintiff contin¬ 
ued in his course and was struck by the cab. The court, at 
page 686, said: 

“Law requires the driver of a car to keep a proper 
lookout, in order that he may avail himself of what 
the lookout discloses to prevent injury to himself as 
well as to others. Keeping a lookout is without avail 
unless one utilizes the information thereby secured. 
One who keeps a lookout, and fails to take advantage 
of what it discloses, is as guilty of negligence as one 
who fails to keep a lookout. The result is the same. 
He who doesn’t take heed of a danger signal, plainly 
seen with the eyes, might just as well shut his eyes 
to the signal. It is as true todav as it was in the davs 
of the prophet Isaiah, that the fate of one who seeth 
but observeth not, is preordained. The rule that one 
should exercise ordinary and reasonable care to avoid 
danger is as old as the law of self preservation. None 
are so blind as those who will not see.” 

The cases, cited by appellants, in support of their posi¬ 
tion are inadequate to sustain it. They are neither con¬ 
trolling nor persuasive in the factual situation with which 
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the court is confronted. Moore v. Virginia Transit Co., 
188 Va. 493, 50 S.E. 2d. 268 (1948) involved a situation 
where, after dark, a bus stalled on the highway. The driver 
left to telephone bus employers. Upon his return he en¬ 
tered the bus and, without displaying lights, talked to his 
brother. The bus blocked practically the entire eastbound 
lane. As the automobile in which plaintiff was riding ap¬ 
proached it was met by a westbound automobile with high 
beams which temporarily blinded its driver. A collision 
ensued. The trial court directed a verdict in favor of 
defendants which the appellate court correctly reversed 
holding that under the circumstances the facts presented 
issues for the determination of the jury. As has been 
demonstrated, Harris Motor Lines v. Green, supra, re¬ 
sulted in a dismissal of the complaint upon a finding that 
the collision was the result of concurring negligence. More¬ 
over, in that case the accident occurred at night, there 
were no marker lights or flares and the trucl^ was allowed 
to remain on the highway for five hours although there 
was an all night wrecker service three blocks away. In 
Cram v. Eveloff, 127 F. 2d. 486 (8th Cir. 1942), the de¬ 
fendant stopped suddenly when he saw a smoking auto¬ 
mobile. The evidence clearly demonstrated that the stop 
was a very sudden one, without warning, and that there 
was a shoulder fifteen feet wide that defendant could have 
stopped upon. Mandro v. Vibbert, 170 F. 2d. 540 (4th Cir. 
1948) is equally unavailing. In that case plaintiff’s de¬ 
cedent made “a sudden stop” with no signal of an inten¬ 
tion so to do. There were many conflicts in the testimony. 
The court said at page 543: 

“It is conceivable that, upon different facts, the 
strength of the inference (that plaintiff's decedent 
could have avoided the collision had he been keeping 
a proper lookout) would, alone, warrant a directed 
verdict, Richmond Coca-Cola Bottling Works v. An¬ 
drews, 173 Va. 240, 3 S.E. 2d. 419 (where defendant was 
following in a long line of congested city traffic, at a 
speed of 10-15 miles per hour and at a distance of 
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► 25-27 feet). Here, however, the vehicles had passed a 

major intersection; the intersecting road nest ahead 
was some 350 feet beyond the collision point and photo- 
v graphs of the scene do not disclose the presence of any 

gas station, or similar place, into which it might have 
been anticipated Mrs. Vibbert would turn; the drivers 
„ had before them an open four-lane highway. A jury 

might feel that Mandro, in this situation, was entitled 
to some relaxation of alertness and a moment or two 
to gather his wits, (parenthetical expression added.) 
* • # • # * 

‘ The trial judge ruled that Mandro had been contrib- 

k utorilv negligent, without finding specifically whether 

he followed at an unsafe distance or whether he failed 
to keep a proper watch. 

***** 

This is not at all a necessary conclusion and we are 
" not prepared to sustain the directed verdict, placed as it 

is upon this ‘either or’ basis. 

***** 

We prefer to treat the Andrews case as resting upon 
a consideration of the particular facts involved rather 
than establishing a rule of law which would preclude 
* recovery by the following driver in virtually all cases 

of this type and would render impotent the Virginia 
statute creating the duty to give hand signals.” 

In the instant case there is no evidence of a sudden stop 
nor of a failure to give the required signals and the con¬ 
siderations which were treated as crucially important by 
the court in the Mandro case are therefore absent. The 
opinion in the case of Fleenor v. Rawley , 198 Minn. 163, 
‘ 269 N.W. 370 (1936) is unintelligible for the reason that 

the court failed to detail the circumstances surrounding the 
collision. Furthermore, the absence of a ratio decidendi 
makes it impossible to place an interpretation upon the 
opinion. The collision in Jaggers v. Southeastern Grey- 
„ hound Lines, 126 F. 2d. 762 (6th Cir. 1942) occurred at 

night. There w T as a nine foot gravel shoulder that the bus 
could have pulled off on. There was no question of con- 
» tributory negligence in the cause and the only issue was 
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whether it could be said as a matter of law that the negli¬ 
gence of the driver of the automobile was the sole proxi¬ 
mate cause of the collision. In Anderson v. Kist, 229 Iowa 
462, 294 N.W. 726 (1940) the semi-trailer truck had backed 
onto the wrong side of the road at night. Its jack-knifed 
trailer blocked the other side of the road. Plaintiff could 
not see the trailer until he passed the truck’s lights. The 
road was very icy and plaintiff could not use his brakes. 
In Car and General Insurance Cory. v. Cheshire, 159 F. 2d 
985 (5th Cir. 1947) reh. den. 1947, a truck driven by an 
inexperienced driver was jack-knifed across the highway 
at night. It was dark green. The truck lights were on 
the right side of the road and plaintiff had no reason to 
expect the trailer to be at an angle across the highway. 
The inexperienced driver of the truck had flares but failed 
to put them out during the fifteen minutes that the truck 
was stalled prior to the collision. In Car dell v. Tennessee 
Electric Power Co., 79 F. 2d. 934 (5th Cir. 1935) the bus 
came to a sudden stop without warning in the center of 
the pavement. A substantially similar situation was pre¬ 
sented in Southern Fruit Distributors v. Fulmer, 107 F. 
2d. 456 (4th Cir. 1939) when a truck suddenly and with¬ 
out signal slowed and turned left across the highway. 
There was no issue of contributory negligence involved. 

C. Recovery on behalf of Anna May Beck is precluded by the 

negligence of Xenia Beck 

The trial court’s action in directing a verdict in favor 
of the appellee against the claim of Anna May Beck is 
supported by the facts and by the applicable authorities. 
There are three theories, which give validity to the de¬ 
cision of the trial court. First, Xenia Beck has driven 
the car ninety-five percent of the time since 1948 when 
Anna May developed eye trouble. Almost every time 
Anna May wanted to use the car Xenia would drive for 
her. In this capacity, Xenia acted as the chauffeur and 
agent of Anna May Beck. Second, Mr. Gavin requested 
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Anna May to pick np Mrs. Gavin at the rest home in Falls 
Church and Anna May agreed to do so. Xenia drove for 
Anna May on that trip and in so doing became the agent 
of Anna May Beck. Lastly, Anna May Beck was the 
owner of the automobile who was present with a right to 
control its driver. She therefore is responsible for negli¬ 
gence in its operation. 

The authorities are in accord that the negligence of the 
driver of an automobile is imputable to the owner who is 
present as a passenger and who has a right to control the 
vehicle. Malone Freight Lines v. Tutton, 177 F. 2d. 901 
(5th Cir. 1949); Whitley v. Powell, 159 F. 2d. 625 (4th Cir. 
1946); Rosen v. O’Donnell, 281 App. Div. 662, 117 N.Y. S. 
2d. 460 (1952); Beam v. Pittsburgh Ry. Co., 366 Pa. 360, 
77 A. 2d. 634 (1951); Poutre v. Saunders, 19 Wash. 2d. 561, 
143 P. 2d. 554 (1943); Jones v. Carey, 219 Ind. 268, 37 
N.E. 2d. 944 (1941); Willis v. Fitzgerald Bros. Breicing Co., 
261 App. Div. 357, 25 N.Y.S. 2d. 647 (1941): Cope v. Goble, 
39 Cal. App. 2d. 448, 103 P. 2d. 598 (1940); Carroll v. 
Hutchinson, 172 Va. 43, 200 S.E. 644 (1939); Spegele v. 
Blumfield, 120 Pa. Sup. Ct. 231, 182 Atl. 149 (1935); Foley 
v. Hurley, 288 Mass. 354, 193 N.E. 2 (1934); Riley v. 
Speraw, 42 Ohio App. 207, 181 N.E. 915 (1931); Gochee v. 
Wagner, 257 N.Y. 344, 178 N.E. 553 (1931); and Virginia 
Ry. and Power Co. v. Gorsuch, 120 Va. 655, 91 S.E. 632 
(1917). See Matthews v. Derencin, 360 Pa. 349, 62 A. 2d. 
6 (1948). 

The rule is aptly stated and applied by Judge Parker in 
Whitley v. Powell, supra. In that case plaintiff was rid¬ 
ing in her own car which was being driven by a friend. 
The negligence in this railroad crossing accident was on the 
part of the automobile driver. The trial court entered 
judgment for the defendant. On appeal the court said at 
page 628: 

“As the car was being driven for plaintiff, who had 
the right to control the driver in its operation and 
would have been responsible to a third person for his 
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negligence, there can be no question but that his con¬ 
tributory negligence was imputable to her.” 

The court further stated, quoting from Harper v. Harper, 
225 N.C. 260, 34 S.E. 2d 185, 1S9, 190 at page 628: 

“The owner of an automobile has the right to control 
and direct its operation. So then when the owner is an 
occupant of an automobile being operated by another 
with his permission or at his request, nothing else 
appearing, the negligence of the driver is imputable to 
the owner.... If the owner possessed the right to con¬ 
trol, that he did not exercise it is immaterial.” 

In Spegele v. Blum field, supra, the court said at page 151: 

“Where an automobile is operated by a person other 
than its owner for the purposes, and with the permis¬ 
sion, of the owner, who is present and who has, although 
he does not actually exercise, the unrestricted right of 
direction and control of the automobile, the owner is 
liable for its negligent operation, and this is so although 
the car is also being operated for the advantage of the 
driver or a guest.” 

Appellants challenge appellee to demonstrate the exist¬ 
ence of evidence showing that Anna May Beck retained 
control. Appellee does not accept the challenge because the 
authorities are clear that the owner, having the unquestion¬ 
able legal right of control, is in the same position whether 
the right of control is exercised or not. Whitley v. Powell, 
supra; Beam v. Pittsburg By. Co., supra; Matthews v. Der- 
encin, supra; Pout re v. Saunders, supra; Jones v. Carey, 
supra; Cope v. Goble, supra; Spegele v. Blumfteld, supra; 
Foley v. Hurley, supra; and Gochee v. Wagner, supra. 

In Virginia Ry. & Power Co. v. Gorsuch, supra, it was 
held that the contributory negligence of the husband could 
not be imputed to the wife who was the owner. It appeared 
that the wife lived in Baltimore and permitted her husband 
to use the car on his business in Richmond. She made a 
casual visit to Richmond and was riding as a passenger in 
the car when the accident occurred. The relationship was 
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that of bailor-bailee and the court correctly held that the 
casual visit of the wife could not change the husband's right 
to control the car while he was in Richmond. Implicit in 
that holding is the court’s view that if the wife had not 
loaned the car to her husband, she could not have escaped 
the imputation of negligence. 

The agency of Xenia Beck is clear under the facts in 
this case. The keys to the car were kept by Anna May 
habitually. Xenia did not have access to the car except 
through Anna May. Some two years before the accident, 
Anna May became afflicted with an eye disorder which re¬ 
quired that Xenia do ninety-five percent of the driving. 
On this particular occasion Anna May had engaged to do 
a favor for a friend. Xenia went with her. When they 
got to the car Anna May unlocked it and put the key in 
the ignition switch. Xenia drove the car as she usually 
did when Anna May wanted to go somewhere. Anna May 
could have asked Mrs. Gavin to drive. She could have 
engaged a chauffeur, but she chose Xenia as her driver. 
The conclusion that Xenia was her agent is inescapable. 

D. The decision of the motions judge did not establish the 

'law of the case". 

Appellants next contend that when Judge Holtzoff denied 
appellee's motion for summary judgment the ‘law of the 
case” rule prevented Judge Tamm from directing a verdict 
at the close of plaintiff's case. Such a contention is pre¬ 
posterous. The consideration given to the issue when pre¬ 
sented on a crowded summary motions calendar hardly 
compares to that given by a trial judge in hearing the de¬ 
tailed evidence for a day and a half. The record before 
the motions judge consisted merely of the depositions of 
the plaintiffs. Appellants argued in their opposition to 
the motion that they had not yet obtained the names of 
witnesses who very possibly “could verify the fact that 
plaintiff could not have avoided this collision in the exer¬ 
cise of reasonable care.” When the motion was heard, ap- 
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pellants were in a position to argue that there was a sudden 
stop and that they were confronted with an emergency and 
that the evidence would so demonstrate. When the evi¬ 
dence failed to support the allegations and plaintiffs had 
rested so as to preclude the possibility that additional facts 
would become apparent the trial judge was absolutely free 
to decide this case as a matter of law. Indeed it is the 
duty of the trial judge to withdraw any case from the 
jury when the supporting evidence amounts to no more 
than a scintilla. S. S. Kresye Co. v. Kenney, 66 App. D.C. 
274, 86 F. 2d 651 (1936). In that case this court said at 
page 276: 

“A mere scintilla of evidence is not enough to re¬ 
quire the submission of an issue to the jury. The deci¬ 
sions establish a more reasonable rule ‘that in every 
case, before the evidence is left to the jury, there is 
a preliminary question for the judge, not whether 
there is literally no evidence, but whether there is any 
upon which a jury can properly proceed to find a ver¬ 
dict for the party producing it, upon which the onus 
of proof is imposed’.” 

Such a duty did not rest upon Judge Holtzoff when he 
heard the motion. In this case Judge Tamm correctly 
discharged his duty when in his oral opinion (J. A. 60, 62), 
he said: 

“I must say as a matter of law that I could not submit 
this case to you and let you guess as to a lot of factors 
that have not been established in evidence, particularly 
as to the negligence of the bus driver. I have, accord¬ 
ingly, granted the defendant’s motion for a directed 
verdict.” 


CONCLUSION 

Appellants completely failed to sustain their burden of 
establishing by substantial evidence the negligence of the 
appellee. There was no evidence adduced from which a 
jury could justifiably conclude that the bus made a sud¬ 
den stop or that a stop was made without proper warning 
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signals. The authorities are clear that under the circum¬ 
stances of this case, the presence of the bus on a portion 
of the highway constituted a mere condition rather than 
a legal proximate cause of the collision. 

The authorities are equally clear that Xenia Beck, in 
driving the automobile of Anna May Beck, was acting as 
an agent of the owner. The undisputed testimony demon¬ 
strates that Anna May’s chauffeur was her sister Xenia. 
Under the circumstances Xenia’s negligence is imputed to 
Anna May so as to bar her recovery. 

The inescapable conclusion that the negligence of Xenia 
Beck caused or contributed to cause the collision complained 
of is clearly demonstrated in the record. It is difficult to 
envisage a situation wherein an excuse for colliding with 
the rear of a large bus would be more difficult to come by. 
The excellent visibility, the width and condition of the 
highway, the moderate speed, the intervening automobiles, 
the size of the bus and the fact that there were no other 
vehicles behind or to the left of appellants’ automobile all 
unite as one to compel the conclusion that Xenia Beck had, 
at least for the moment, abandoned or disregarded her 
duties as the operator of an automobile on a public high¬ 
way. 

It is submitted that the trial judge, in the performance 
of his duty, had no alternative but to grant defendant’s 
motion for a directed verdict as he did. 
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